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Procedure Established by Law

and Due Process of Law

1. Introduction

B

Procedure Established by Law: Refers
to the legal principle where a law enacted
by the legislature must be followed in
its implementation, irrespective of its
fairness or justness.

Due Process of Law: A broader concept
that incorporates principles of natural
justice, fairness, and reasonableness in
addition to the adherence to law.

Indian Constitution originally adopted
the principle of “Procedure Established
by Law,” but over time, through judicial
interpretation, elements of “Due Process
of Law” have been incorporated.

2. Procedure Established by Law

Lu]

Definition:
» Focuses on whether a law is correctly
enacted and followed.

» Does not consider whether the law is
fair or just.

Origin:
» Borrowed from the Japanese

Constitution, which in turn adopted
it from the British legal system.

Criticism:
» Does not protect against arbitrary
legislation.

the
than

» Places more emphasis on
procedural aspect rather
substantive rights.

Application in India:

» Article 21: “No person shall be
deprived of his life or personal liberty
except according to the procedure
established by law.”

3. Due Process of Law

B

Definition:
» Ensures both procedural correctness
and substantive fairness of laws.
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(]

(]

» Evaluatesthefairness,reasonableness,

and justice of laws and their
application.

Origin:

» Derived from the Fifth and

Fourteenth Amendments of the U.S.
Constitution.

Advantages:

» Protects against unjust and arbitrary
legislation.

» Ensures greater
individual rights.

protection  of

4. Judicial Interpretations in India

(]

(]

AKK. Gopalan vs. State of Madras
(1950):

» Supreme Court adhered strictly to
“Procedure Established by Law.”

» Rejected the “Due Process of Law” as
it was seen as a judicial overreach into
legislative domain.

Maneka Gandhi vs. Union of India
(1978):

» Landmark case where “Procedure
Established by Law” was interpreted
expansively.

» Established that the procedure must
not only be legal but also fair, just, and
reasonable.

» Incorporated elements of “Due
Process of Law” indirectly through
Articles 14,19, and 21.

Sunil Batra vs. Delhi Administration

(1978):

» Court emphasized humane treatment
and procedural fairness for prisoners.

» Demonstrated the expansion of the
due process principle.

Mohini Jain vs. State of Karnataka
(1992):

» Right to education included as part of
therighttolife,showingthe substantive
application of due process principles.

Justice K.S. Puttaswamy vs. Union of
India (2017):

» Right to Privacy recognized as a
fundamental right under Article 21.
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» Reflects the influence of due process
in ensuring the reasonableness of
laws impacting personal liberty.

5. Key Observations and Comments

o Legal Experts:

» Nani Palkhivala: Praised the
incorporation of due process elements
as a safeguard against arbitrary state
action.

» H.M. Seervai: Acknowledged that
blending both principles ensures a
balance between judicial review and

6. Comparison of Both Principles

legislative authority.
© Supreme Court:

» Due process elements ensure
laws affecting life and liberty
meet the standard of fairness and
reasonableness.

» Strengthens the fundamental rights
framework.

o Law Commission of India:

» Advocated for a more robust judicial
review mechanism to evaluate not just
procedural but substantive aspects
of laws.

Procedure Established by

Aspect Due Process of Law

Law
Focus Procedural correctness Procedural and substantive fairness
Origin Japanese Constitution U.S. Constitution

Judicial Review Limited to legality

Includes fairness, reasonableness

Scope Narrow

Broad

Application in India

Pre-Maneka Gandhi

Post-Maneka Gandhi

7. Relevance in Contemporary
Context

e Safeguards Against Arbitrary Laws:

» Ensures that fundamental rights
are not compromised by unjust
legislation.

®» Checks and Balances:

» Provides the judiciary with the power
to review the substantive nature of
laws, ensuring harmony among the
organs of the state.

e Protecting Individual Rights:

» Especially relevant in issues like
privacy, digital surveillance, and
preventive detention laws.

o Guidance for Lawmakers:

» Legislators must ensure laws align with
the constitutional ethos of fairness
and justice.

Theevolutionofthelndianjudiciary’'sapproach
from the rigid “Procedure Established by
Law” to incorporating “Due Process of Law”
represents a significant step in strengthening
the protection of fundamental rights.

By interpreting Article 21 expansively, the
judiciary has ensured a balance between
state authority and individual freedoms.

This transition not only enriches the
constitutional framework but also adapts
it to contemporary needs, making the
Constitution a living document.

Article 21: An Umbrella Provision

1.

Introduction

o Article 21: “No person shall be deprived
of his life or personal liberty except

GS SCORE-CSE



according to procedure established by
law.”

Umbrella Provision: Widely interpreted
by the judiciary to include a range
of rights, making it one of the most
expansive and dynamic provisions of the
Constitution.

Fundamental to ensuring dignity,
liberty, and justice as enshrined in the
Preamble.

2. Core Aspects of Article 21

Ll

Protection of Life and Liberty:

» Includes the right to live with dignity,
beyond mere survival.

» Personal liberty encompasses
freedom from arbitrary detention and
unjust laws.

Expansive Interpretation:

» Judiciary has expanded its scope
through  judicial  activism  and
progressive interpretation.

» Includes numerous unenumerated
rights essential for human dignity.

Universal Application:

» Applies to citizens and non-citizens
alike.

» Coversindividuals against state action
and omission.

3. Judicial Interpretations

Lu]

A.K. Gopalan vs. State of Madras
(1950):

» Narrow interpretation of Article 21.

» Held that as long as the procedure

established by law was followed, it
sufficed, even if the law was unjust.

Maneka Gandhi vs. Union of India

(1978):

» Landmark case that widened the
ambit of Article 21.

» “Procedure established by law” must
be fair, just, and reasonable.

» LinkedArticles14,19,and 21ina“Golden
Triangle,” ensuring substantive due
process.

INDIAN POLITY PART - 2

e Francis Coralie Mullin vs. Union
Territory of Delhi (1981):

» Right to live with dignity includes
access to food, shelter, and clothing.

» Recognized humane treatment of
prisoners as part of Article 21.

o Olga Tellis vs. Bombay Municipal
Corporation (1985):
» Right to livelihood declared an integral
part of the right to life.
e Puttaswamy vs. Union of India (2017):

» Recognized the Right to Privacy as a
fundamental right under Article 21.
» A significant extension of Article

21's ambit into digital and personal
realms.

v Vishaka vs. State of Rajasthan (1997):

» Right to a safe working environment,
free from sexual harassment, included
under Article 21.

e Common Cause vs. Union of India
(2018):

» Right to die with dignity recognized,
allowing passive euthanasia under
strict safeguards.

Key Rights Under Article 21

o Right to Life:

» Includesbasic necessities,apollution-
free environment, and the right to
reputation.

e Right to Privacy:

» Ensures personal autonomy, data
protection, and freedom from

surveillance.
e Right to Livelihood:
» Protection against arbitrary

deprivation of employment.
e Right to Education:

» Incorporated through Article 21A for
children aged 6-14.

o Right to Shelter:
» Essential for living a dignified life.
o Right to Health:

» Access to basic healthcare facilities
and clean environment.
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o Right Against Custodial Violence:

» Safeguards against torture and
inhumane treatment in custody.

o Right to Legal Aid:

» Free legal assistance for
underprivileged individuals.

5. Comments by Legal Experts

e H.M. Seervai:

» Praised Article 21 as the cornerstone
of human rights in India, noting its
adaptability.

v Nani Palkhivala:

» Called it the “life-blood of the
Constitution,” enabling a wide
interpretation of rights.

6. Observations by Supreme Court

v Kesavananda Bharati Case (1973):

» Established the Basic Structure
Doctrine.

» Right to life and liberty forms an
essential part of the Constitution’s
basic structure.

e Law Commission Reports:

» Recommended comprehensive
reforms to ensure the enforcement of
rights under Article 21.

» Advocated the integration of
international human rights principles.

7. Relevance and Contemporary
Challenges

o Digital Privacy:

» With increasing digitization, the right
to privacy and data protection is a
pressing issue.

o Environmental Rights:

» Climate change and pollution directly
affect the right to life under Article 21.

ve Healthcare:

» Rightto health has gained importance,
especially post-COVID-19.

e Gender Justice:

» lIssues like workplace harassment,
gender equality, and reproductive
rights are integral to Article 21.

Article 21 stands as an “umbrella provision”
due to its expansive interpretation by the
judiciary.

From the right to privacy to environmental
justice, it covers a wide spectrum of rights
essential for dignified living.

While challenges like digital privacy and
healthcare demand constant evolution, the
judiciary’s progressive interpretation ensures
that Article 21 remains a living provision,
adaptable to contemporary needs and
circumstances.

Judicial Developments
and Rights

Introduction

e Judiciary as the guardian of the
Constitution has played a pivotal role in
the evolution of rights in India.

o Landmark judgments have expanded
and safeguarded Fundamental Rights,
ensuring justice, liberty, and equality.

e Judicial activism and interpretation
have often acted as a counterbalance to
legislative and executive overreach.

Key Judicial Developments in
Rights

Expanding Fundamental Rights

o Right to Equality (Article 14-18):

» Kesavananda Bharati vs. State of
Kerala (1973):

e Basic Structure Doctrine upheld
the supremacy of equality.

» Indra Sawhney vs. Union of India
(1992):
o Upheld reservation for OBCs while
limiting the extent to 50%.

» Navtej Singh Johar vs. Union of India
(2018):
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e Decriminalized homosexuality,
emphasizing equality and dignity.
Right to Freedom (Article 19-22):
» Romesh Thapar vs. State of Madras
(1950):
o Freedom of speech and expression
given paramount importance.
» Shreya Singhal vs. Union of India
(2015):
o Struck down Section 66A of IT Act
for curbing free speech.
» S. Rangarajan vs. P. Jagjivan Ram
(1989):
o Upheld freedom of speech, limiting
state censorship.

Right to Life and Personal Liberty
(Article 21):

» Maneka Gandhi vs. Union of India
(1978):

o Expanded the meaning of “life and
liberty”; linked Articles 14, 19, and
21.

» Puttaswamy vs. Union of India
(2017):
o Recognized the Right to Privacy as
a fundamental right.
» Common Cause vs. Union of India
(2018):

o Passive euthanasia and living will
recognized.

Social Justice and Rights

Protection of Marginalized Groups:
» Vishaka vs. State of Rajasthan
(1997):

e Guidelines to prevent workplace
harassment; recognized women'’s
dignity.

» NALSA vs. Union of India (2014):

INDIAN POLITY PART - 2

» Mohini Jain vs. State of Karnataka
(1992):
o Recognized education as a
fundamental right.

» T.M.A. Pai Foundation vs. State of
Karnataka (2002):

o Clarified the role of private
institutions in education.

Right to Environment:

» Rural Litigation and Entitlement
Kendra vs. State of UP (1985):

o Recognized environmental
protection under Article 21.

» M.C. Mehta vs. Union of India (1987):

o Expanded environmental
jurisprudence with concepts like
“polluter pays.”

Strengthening Democracy

Election Reforms:
» Indira Nehru Gandhi vs. Raj Narain
(1975):

o Struck down retrospective
amendments undermining free and
fair elections.

» Union of India vs. Association for
Democratic Reforms (2002):

e Mandateddisclosure of candidates'
criminal records and assets.

Judicial Independence:
» S.P. Gupta vs. Union of India (1981):

o Emphasized judicial independence
over executive influence.

» NJAC Case (2015):
o Declared the National Judicial
Appointments Commission

unconstitutional, upholding the
collegium system.

Judicial Activism and Public Interest

o Affirmed the rights of transgender Litigation (PIL)

individuals.
» EWS Reservation Case (2023):

o Upheld 10% reservation for
economically weaker sections.

o Right to Education (Article 21A):
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e Rights Through PIL:
» M.C. Mehta Cases:

o Environmental PILs ensuring clean
air, water, and pollution-free
environment.

» Bandhua Mukti Morcha vs. Union of
India (1984):

e Focused on bonded laborers’
rights.

Rights in Digital Age

o Privacy and Data Protection:
» Puttaswamy Judgment (2017):

o Affirmed privacy in the context of
Aadhaar.

o Emphasized data protection laws
for digital rights.

o Freedom of Expression:

» Shreya Singhal vs. Union of India
(2015):

o Reinforced digital free speech by
striking down unconstitutional
provisions.

Observations by Supreme Court

e Judicial Review:

» Indispensable for maintaining
constitutional supremacy
(Kesavananda Bharati case).

e Living Constitution:

» Constitution evolves with societal
needs and judicial interpretations
(Maneka Gandhi case).

e Substantive Due Process:

» Procedural fairness combined with
substantive justice ensures no
arbitrariness (Sunil Batra vs. Delhi
Administration).

Comments by Legal Experts

e Nani Palkhivala:

» Hailed the judiciary as the “sentinel
on the qui vive,” protecting citizens’
rights.

e H.M. Seervai:

© Relevance in

» Emphasizedjudicialrestrainttoprevent
overreach while acknowledging its
role in rights expansion.

© Role of Law Commission

» Advocated for judicial reforms
ensuring speedy trials and access to
justice.

» Recommended PIL reforms to prevent
frivolous petitions and maintain
judicial integrity.

Contemporary

Challenges

» Balancing National Security and
Privacy:
o Surveillance debates (Aadhaar,
Pegasus controversy).
» Gender and Minority Rights:

o Judicial interventions in gender
equality (Sabarimala case, Triple
Talaqg).

» Climate and Environmental Justice:

o Increasing importance of
sustainable development in Article
21 jurisprudence.

» Judicial Accountability:

o Calls for reforms in the collegium
system.

Thejudiciary’'sproactiverolehasstrengthened
democratic values and expanded the scope
of rights.

By addressing contemporary issues like
privacy, environment, and digital rights, it
ensures justice in a rapidly evolving society.

While judicial activism is necessary,
maintaining judicial restraint is equally
important to uphold the sanctity of the
Constitution.

New Emerging Notions
of Rights

Introduction

o Rights evolve with societal changes,
technological advancements, and global
challenges.
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o Emerging rights address pressing issues
like environmental sustainability, data
privacy, health equity, and the rights of
vulnerable groups.

Emerging Notions of Rights

Environmental Rights

e Concept:

» Right to a clean and sustainable
environment as an extension of Article
21 (Right to Life).
o Judicial Developments:
» Rural Litigation and Entitlement
Kendra vs. State of UP (1985):

Recognized environmental protection
under Article 21.

» M.C. Mehta Cases: Established the
“polluter pays” principle and expanded
environmental jurisprudence.

» T.N. Godavarman Thirumulpad vs.
Union of India (1996): Reinforced
forest conservation.

e Global Context:

» UN’'s recognition of the Right to a
Healthy Environment (2021).

» Paris  Agreement  (2015) links
environmental rights with human
rights.

o Challenges:

» Climate
groups.

justice for marginalized

» Balancing industrial
sustainability.

growth with

2. Right to Privacy

o Concept:

» Recognized as a fundamental right in
Justice K.S. Puttaswamy vs. Union
of India (2017).

v Key Aspects:

» Protection of personal data (Aadhaar
case).

» Freedom from mass surveillance
(Pegasus controversy).

» Right to be forgotten: Right to remove
personal data from the public
domain.

4.

INDIAN POLITY PART -2 i

© Global Context:

» General Data Protection Regulation
(GDPR) in the EU.

» Debate over Al and facial recognition
technologies.

o Challenges:

» Lack of robust data protection laws in
India.

» Balancing privacy with national

security concerns.

Right to Health

v Concept:

» Derives from Article 21 and Directive
Principles like Articles 39(e), 41, and
47.

e Judicial Developments:

» State of Punjab vs. Mohinder Singh
Chawla (1997): Recognized health as
a fundamental right.

» PaschimBangaKhetMazdoorSamity
vs. State of West Bengal (1996):
Mandated  adequate  healthcare
facilities.

e Contemporary Relevance:
» Universal health coverage debates.

» Post-pandemic focus on public health
infrastructure.

© Global Context:

» UN’s Sustainable Development Goal
(SDG) 3 on good health and well-
being.

» WHO'’s emphasis on equitable vaccine
access.
o Challenges:

» Health disparities in rural and urban
areas.

» Affordability
healthcare.

and access to

Rights of Children

e Concept:

» Recognized under Articles 15(3), 21A,
and 24.

e Judicial Developments:
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» Unni Krishnan vs. State of Andhra
Pradesh (1993): Right to education.

» MC Mehta vs. State of Tamil Nadu
(1996): Addressed child labour
issues.

Contemporary Relevance:

» Focus on mental health, online safety,
and access to education.

» Global movements
trafficking and abuse.

Global Context:

» UN Convention on the Rights of the
Child (UNCRC).

» International labor standards against
child exploitation.

against child

Challenges:
» Digital safety for children.

» Ensuring equitable access to quality
education.

LGBTQIA+ Rights

Lu]

Concept:

» Expanding the scope of equality
(Article 14) and non-discrimination
(Article 15).

Judicial Developments:

» Navtej Singh Johar vs. Union of India
(2018): Decriminalized homosexuality.

» NALSA vs. Union of India (2014):
Recognized transgender rights.

Contemporary Relevance:

» Debates on same-sex marriage and
adoption rights.

» Workplace and social inclusion.
Global Context:

» Increasing recognition of LGBTQIA+
rights globally.

Challenges:

» Societal stigma and lack of legal
protections.

Digital Rights

Lu]

Concept:

» Emerging in response to technological
advancements and  cyberspace
challenges.

L]

L]

Key Aspects:

» Right to Internet access (Kerala High
Court Judgment, 2019).

» Protection against online harassment
and misinformation.

» Digital inclusion for

groups.

marginalized

Challenges:

» Cybersecurity threats and data

breaches.
» Regulation of Al and deepfakes.

Rights of Persons with Disabilities
(PWDs)

(]

Concept:

» Recognized under the Rights of
Persons with Disabilities Act, 2016.

Judicial Developments:

» Justice Sunanda Bhandare
Foundation vs. Union of India (2017):
Emphasized equal access for PWDs.

Contemporary Relevance:

» Accessibility in education,
employment, and public spaces.

Global Context:

» UN Convention on the Rights of
Persons with Disabilities.

Challenges:

» Implementation gaps in accessibility
and inclusion.

Rights of Refugees and Stateless
Persons

L]

L]

L]

Concept:

» Recognized under international
conventionsbutlacksrobustdomestic
framework in India.

Contemporary Relevance:
» Rohingya refugee debates.

» Climaterefugeesduetoenvironmental
displacement.

Global Context:
» UN Refugee Convention, 1951.

» Statelessness reduction campaigns
by UNHCR.
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o Challenges:

» Balancing national security with
humanitarian concerns.

Comments of Legal Experts

e Nani Palkhivala: Highlighted the
judiciary’s role in adapting rights to
changing societal contexts.

o Justice V.R. Krishna lyer: Advocated
the expansion of Fundamental Rights to
ensure social justice.

o UpendraBaxi:Emphasizedthejudiciary’s
transformative role in recognizing
emerging rights.

Supreme Court Observations

e Puttaswamy Judgment (2017):
Recognized privacy as intrinsic to dignity
and autonomy.

o Subhash Kumar vs. State of Bihar
(1991): Linked environmental protection
to Article 21.

o Navtej Johar Case (2018): Reinforced
evolving interpretations of equality and
dignity.

Challenges in Realizing Emerging
Rights
o Legal Gaps:

» Lack of comprehensive laws on
privacy, environmental protection,
and digital rights.

o Implementation Issues:

» Poor enforcement of existing rights
like education and health.

e Global vs. Local Contexts:

» Adapting international norms to
domestic frameworks.

v Political Will:

» Need for proactive legislative action
to address emerging rights.

Emerging notions of rights reflect the evolving
nature of democracy and governance.

Judicial interpretation and legislative
frameworks must work intandemto safeguard
these rights.

INDIAN POLITY PART - 2

Balancing economic growth, technological
advancements, and social justice is crucial
for realizing these rights in practice.

Constitutional Remedies:

Fundamental of All Fundamental

Rights

Introduction

e Article 32 of the Indian Constitution
guarantees the right to constitutional
remedies, making it the “fundamental of
all fundamental rights.”

e Dr. BR. Ambedkar referred to Article
32 as the “heart and soul” of the
Constitution.

e It empowers individuals to seek
enforcement of their fundamental
rights through the Supreme Court,
ensuring these rights are meaningful and
enforceable.

2. Key Provisions

e Article 32

» Provides the right to move the
Supreme Court for enforcement of
fundamental rights.

» Empowers the Supreme Court to
issue writs such as habeas corpus,
mandamus, prohibition, quo warranto,
and certiorari.

o Article 226:

» Extends similar powers to the High
Courts for enforcing fundamental and
other legal rights.

3. Significance of Constitutional

Remedies

e Guardian of Fundamental Rights:

» Ensures protection against violations
by the State or private entities.

v Access to Justice:

» Provides individuals direct access to
the Supreme Court for redressal.
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Judicial Review:

» Enables the judiciary to examine the
constitutionality of laws and executive
actions.

Rule of Law:

» Reinforces accountability and
ensures that no authority is above the
Constitution.

Inclusivity:

» Protects vulnerable and marginalized
groups from rights violations.

4. Types of Writs

[u]

Habeas Corpus: Protects personal
liberty by directing the release of a
person unlawfully detained.

Mandamus: Commands a public official
to perform a duty they are legally
obligated to do.

Prohibition: Stops a lower court or
tribunal from exceeding its jurisdiction.

Certiorari: Transfers a case from a lower
court or tribunal to a higher authority for
review.

Quo Warranto: Challenges the legality of
a person holding a public office.

5. Judicial Observations

Lu]

L. Chandra Kumar vs. Union of India
(1997):

» Declaredjudicialreview as apart of the
basic structure of the Constitution.

Maneka Gandhi vs. Union of India
(1978):

» Expanded the scope of Article 21 and
emphasized that Article 32 ensures
fundamental rights are not “mere
paper rights.”

Romesh Thappar vs. State of Madras
(1950):

» Established that Article 32 is central
to protecting fundamental rights.

6. Role of Judiciary

B

Enforcement Mechanism:

» Supreme Court and High Courts act
as the protectors of constitutional
rights.

L]

L]

Judicial Activism:

» Courts have expanded the
interpretation of rights, bringing
socio-economic rights under the

purview of fundamental rights (e.g,
environmental rights, privacy).

Public Interest Litigation (PIL):

» Opened doors for collective justice
by enabling individuals or groups to
file cases for public welfare.

7. Challenges

(]

Overburdened Judiciary:

» Increasing caseload affects timely
delivery of justice.

Lack of Awareness:

» Many citizens are unaware of their
right to constitutional remedies.

Limited Scope:

» Article 32 is restricted to fundamental
rights, unlike Article 226, which covers
other legal rights as well.

Inequality in Access:

» Economic andsocial disparities hinder
equal access to courts.

8. Legal Expert Comments

L]

(]

L]

Dr. B.R. Ambedkar:

» Article 32isthe mostimportant Article
without which the Constitution would
be a “nullity.”

Nani Palkhivala:

» Described Article 32 as a “bulwark of
civil liberties.”

Justice P.N. Bhagwati:

» Expanded the scope of PILs under
Article 32 to ensure broader access
to justice.

9. Law Commission Observations

L]

Recommended reforms to reduce
pendency in constitutional courts
and strengthen access to Article 32
remedies.

Suggested enhancing legal aid programs
to make constitutional remedies
accessible to marginalized groups.
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10. Relevance in Contemporary Times

e Safeguard Against Authoritarianism:

» Acts as a check on potential misuse
of power by the State.

o Expanding Horizons:

» New rights like privacy (Justice K.S.
Puttaswamy case)and environmental
rights (M.C. Mehta cases) have been
upheld under Article 32.

e Digital Rights:

» Enforcement of net neutrality and
protection against surveillance fall
under the ambit of constitutional
remedies.

Article 32, as the “fundamental of
all  fundamental rights,” ensures that
constitutional promises are translated into
enforceable realities.

It strengthens the judiciary’s role as the
protector of civil liberties and democracy.

The effectiveness of Article 32 lies in its
judicial interpretation and the active role of
citizens in safeguarding their rights.

Issues Underlying India’s
Reservation System

The reservation system in India, designed
to address historical injustices and ensure
representation for marginalized communities,
has been a topic of significant debate. Below
is a comprehensive exploration of the issues
underlying India’s reservation system.

Constitutional and Historical
Context

o Purpose:

» Address historical oppression and
discrimination faced by Scheduled
Castes (SCs), Scheduled Tribes (STs),
and Other Backward Classes (OBCs).

» Ensure social justice, equality,
and representation in education,
employment, and legislatures.

o Key Constitutional Provisions:

INDIAN POLITY PART - 2 [l

» Article 15(4):
provisions for

Enables

special
socially and
educationally backward classes.

» Article 16(4): Allows reservation in
public employment.

» Article 46: Promotes educational
and economic interests of weaker
sections.

2. Key lssues

e Social lssues
» Continued Discrimination:

o Caste-based discrimination
persists,underminingtheobjectives
of the reservation system.

e Uneven access to opportunities for
marginalized groups.

» Perpetuation of Caste Identities:

o Instead of eroding caste divisions,
reservations reinforce caste
consciousness in society.

» Exclusion Within Communities:

o Benefits of reservations are often
cornered by the “creamy layer,”
leaving the most disadvantaged
groups within the categories
marginalized.

o Economic Issues
» Economic Disparities:

o Reservations are primarily caste-
based, ignoring economically
disadvantaged individuals outside
reserved categories.

o Growing demand for economic-
based reservations challenges the
system.

» Impact on Meritocracy:

o Critics argue that reservations
compromise merit in education

and employment, creating
inefficiencies.
o Political Issues
» Vote-Bank Politics:
o Political parties exploit the

reservation system to appeal to
specific communities, fostering
divisive identity politics.
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o Frequent promises to expand » Upheld caste-based reservations
reservations result in competitive but introduced the 50% ceiling and
demands among communities. excluded the creamy layer.

» Judicial Scrutiny: e EWS Reservations (103 Amendment):

o Issues like exceeding the 50% cap » Validated by the Supreme Court
on reservations (e.g, Maratha in 2022; raises questions on its
Reservation Case) have led to legal constitutional  validity — alongside
challenges. existing caste-based reservations.

o Calls for revisiting the system'’s o M. Nagaraj Case (20086):

tructure and relevance. . . .
structu .ea d relevance » Held that reservations in promotions
o Implementation Challenges require quantifiable data proving
» Regional Disparities: backwardness and inadequate

o Reservation benefits are unevenly representatiggy

distributed across states and .
regions due to varying socio- 4. Observations of Experts

economic conditions. c  BR. Ambedkar
» Advocatedreservationsasatemporary

o Poor implementation and oversight measure to uplift the marginalized.
mechanisms fail to ensure the

» Lack of Monitoring:

intended benefits reach the » Warned against perpetuating caste
targeted groups. divisions.
» Inefficiency in Public Services: e Justice Rohinton Nariman:

o Reservations in public sector » Suggested that reservations should
employment can sometimes lead not be eternal; a time frame should be
to inefficiencies, especially when set for phasing out the system.
Coupled with skill gaps. o Amartya Sen:

o Expanding Categories » Emphasized  improving  primary
» Demand for Inclusion: education and  healthcare to
address socio-economic disparities

o Growing demands for inclusion
from communities like Jats, Patels,
and Marathas.

holistically.

: 5. Relevance in Contemporary Times
o Raises concerns about the

dilution of benefits for genuinely o Social Justice:

marginalized groups. . .
g group » Reservations continue to play a

> Judicial and Legislative Tensions: crucial role in ensuring representation
o Frequent judicial intervention to for SCs, STs, and OBCs.
limit the scope of reservation (e.g,,
Indra Sawhney Case, 1992).

o Tensions between judicial
decisions and legislative actions
(e.g., 103rd Amendment for EWS

o Economic Disparities:

» Rising inequality has prompted
demands for expanding reservations
to economically weaker sections

X (EWS).
reservations).
© Global Context:
3. Judicial Observations » India’s affirmative action model is

studied globally, though criticized for

e Indra Sawhney vs. Union of India being heavily caste-focused.

(1992):
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Potential Solutions

e Economic Criteria:

» Introducing economic parameters
for determining eligibility across all
communities.

o Skill Development:

» Focus on capacity building and
vocational training for marginalized
groups.

ve Sunset Clause:

» Setting a time frame or periodic
review for reservations to assess their
effectiveness.

e Addressing Exclusion:

» Implement mechanisms to ensure
benefitsreachthemostdisadvantaged
within the reserved categories.

o Strengthening Education:

» Improving access to quality education
for marginalized communities to
reduce dependency on reservations.

The reservation system remains essential
for ensuring representation and addressing
historical injustices. However, its evolving
challenges necessitate periodic review and
reform.

A balanced approach that considers socio-
economicrealities,addressesimplementation
gaps, and promotes inclusivity is crucial for
achieving the constitutional goals of justice,
equality, and fraternity.

The Balance Between
Fundamental Rights and
Parliamentary Privileges

The balance between Fundamental Rights
and Parliamentary Privileges is a complex
issue in Indian democracy, involving the
interplay between individual freedoms
guaranteed by the Constitution and the
institutional autonomy of Parliament to
function effectively. Below is an analysis
of the relationship, issues, and judicial
interpretations of this balance.

1.

INDIAN POLITY PART - 2 [RK

Key Concepts

v Fundamental Rights (Part Il of the
Constitution)

» Enshrined in Articles 12-35 of the
Constitution.

» Designedtoprotectindividualliberties
and ensure equality, freedom, and

justice.

» Include rights such as:

» Right to equality (Articles 14-18).

» Right to freedom (Articles 19-22).

» Right to constitutional remedies
(Article 32).

o Parliamentary Privileges

» Special rights and immunities enjoyed
by Members of Parliament (MPs)
and State Legislatures to ensure
their independence and effective
functioning.

» Derived from Article 105 (Parliament)
and Article 194 (State Legislatures).

» Include:
o Freedom of speech in Parliament.

o Immunity from legal proceedings
for actions within the House.

o Powers to punish for breach of
privilege or contempt.

2. Key Areas of Conflict

© Freedom of Speech
» Parliamentary Privileges:

e MPs have absolute freedom of
speech in the House (Article 105).

o They cannot be held accountable
in court for statements made in
Parliament.

» Fundamental Rights:

o Article 19(1)(a) guarantees freedom
of speech to all citizens but
imposes reasonable restrictions
under Article 19(2).

» Conflict:

o Absolute privilege in Parliament
may clash with Article 19(1)(a)
when the speech of MPs outside
Parliament is scrutinized.
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Right to Equality (Article 14)

» Privileges: MPs and MLAs enjoy
immunity from certain legal actions.

Conflict:

» Privileges may create a perception
of inequality when members of the
legislature are seen as “above the
law.”

Right to Life and Personal Liberty
(Article 21)

» Privileges: Legislatures have the
power to detain individuals for breach
of privilege or contempt of the
House.

Conflict:

» Detention for contempt may conflict
with the principles of natural justice
and personal liberty under Article 21.

Right to Constitutional Remedies
(Article 32)

» Citizens have the right to approach
courts if their Fundamental Rights are
violated.

» Parliamentary privileges, being
undefined in scope, may appear to
override this right in some cases.

3. Judicial Interpretations

Case Laws

» Pandit M.S.M. Sharma v. Shri Sri
Krishna Sinha (1959):

o Known as the Searchlight case.

o The Supreme Court held that
parliamentary privileges prevail
over the right to freedom of
speech (Article 19(1)(a)) in matters
of publishing parliamentary
proceedings.

» Keshav Singh Case (1965):

o The Allahabad High Court ruled
that courts could intervene if
legislative privileges are exercised
arbitrarily, thus emphasizing the
role of judicial review to protect
Fundamental Rights.

» Raja Ram Pal v. Hon’ble Speaker, Lok
Sabha (2007):

o The Supreme Court ruled that
parliamentary privileges are subject
to judicial review, especially if they
infringe on Fundamental Rights.

o Affirmed the principle of
constitutional supremacy.

» Indira Jaising v. Supreme Court of
India (2017):

o Discussed the balance between
immunity of the legislature and
individual rights, emphasizing the
need to harmonize the two.

Observations of Courts

» Parliamentary privileges are not
absolute and must align with the
spirit of the Constitution.

» Judicial review acts as a safeguard
against arbitrary use of privileges.

4. Observations by Experts

D.D. Basu (Constitutional Expert):

» Emphasized that parliamentary
privileges should not override the
basic structure of the Constitution or
the fundamental rights of individuals.

H.M. Seervai:

» Suggested that undefined privileges
can lead to a clash with Fundamental
Rights and should be codified for
clarity.

B.R. Ambedkar:

» Stressed the need for privileges to
enable the legislature to function
effectively but emphasized that
no institution should be above
constitutional scrutiny.

5. Codification Debate

Need for Codification:

» Parliamentary  privileges  remain
undefined in the Indian Constitution,
unlike Fundamental Rights.

» Codifying privileges could provide
clarity and prevent conflicts.

Arguments Against Codification:

» Flexibility in privileges allows the
legislature to respond to unforeseen
situations.
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v Global Practices:

» Countrieslikethe UKand Australiahave
codified their legislative privileges,
ensuring greater transparency.

6. Relevance in Contemporary Times

o Media and Privileges:

» The freedom of the press (Article
19(1)(a)) often clashes with legislative
privileges related to reporting
parliamentary proceedings.

o Arbitrary Detentions:

» Instances of contempt or breach of
privilege need a fair process to avoid
misuse of legislative power.

v Judicial Activism:

» Increasingjudicialscrutinyofprivileges
highlights the growing importance of
safeguarding Fundamental Rights.

7. Way Forward

e Harmonization:

» Balance privileges with Fundamental
Rights to uphold constitutional
values.

e Judicial Oversight:

» Ensure privileges are exercised within
the framework of the Constitution.

e Codification:

» Clearly define privileges to avoid
ambiguity and conflict.

e Awareness and Education:

» Sensitize lawmakers and citizens
about the constitutional limits of
privileges.

While parliamentary privileges are essential
for legislative independence, they must be
exercised in harmony with Fundamental
Rights.

The Constitution, as the supreme law,
provides the framework to balance individual
liberties and institutional autonomy.

Judicial interpretations and potential
codification of privileges could further ensure
that no right or privilege operates in isolation
from constitutional values.

15

INDIAN POLITY PART - 2

Secularism and Right
to Conversions

1.

2.

Secularism in India is a foundational principle
enshrined in the Constitution, ensuring
equality among all religions and protecting
individual freedom of belief. The Right to
Conversion, rooted in the broader Right to
Freedom of Religion, is a contentious issue
that balances individual autonomy with
societal harmony.

Secularism in the Indian Context

o Definition: Secularism in India implies
equal respect for all religions rather than
separation of religion and state, as in the
Western model.

e Constitutional Basis:

o Preamble: Declares India as a “sovereign,
socialist, secular, democratic republic.”

e Articles 25-28:

o Article 25: Freedom of conscience and
freeprofession, practice,and propagation
of religion.

e Article 26: Right to manage religious
affairs.

o Article 27: No compelled payment of
taxes for promotion of any religion.

o Article 28: Prohibition of religious
instruction in state-funded educational
institutions.

Right to Conversion

e Article25guaranteestherighttoprofess,
practice, and propagate religion, which
includes the right to convert oneself
and others, provided it is not through
coercion or fraud.

e Legal Provisions:

» Conversion should be voluntary and
based on free will.

» Any conversion induced through
force, fraud, or allurement is deemed
invalid.
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3. Judicial Interpretations

Ll

Rev. Stanislaus v. State of Madhya
Pradesh (1977):

» SupremeCourtupheldanti-conversion
laws, stating that “propagation” does
not mean the right to convert others
forcibly.

» Distinguished between voluntary and
forced conversions.

Bijoe Emmanuel v. State of Kerala
(1986):

» Reaffirmed freedom of conscience,
even when it conflicts with societal
norms.

Shafin Jahan v. Asokan K.M. (2018):

» Supreme Court emphasized individual
freedom in matters of religion,
including the right to convert through
marriage.

4. Anti-Conversion Laws in India

B

State-level Legislation:

» Several states (e.g, Madhya Pradesh,
Odisha, Gujarat, Uttar Pradesh) have
enacted anti-conversion laws to curb
forced conversions.

» These laws often mandate prior
notification or approval for
conversion, sparking debates on their
constitutionality.

Key Provisions:

» Prohibition of conversion by force,
fraud, or allurement.

» Requirement to notify authorities
before conversion.

Criticisms:

» Alleged misuse to target minority
communities.

» Seen as intrusive and violative of
personal liberty.

5. Challenges and Debates

Ll

Individual Freedom VS. State

Regulation
» Support for Regulation:

6.

o Prevents exploitation through
forced or fraudulent conversions.

o Maintains communal harmony.
Criticism of Regulation:

» Infringes upon individual autonomy
and privacy.

» Imposes bureaucratic hurdles on
genuine conversions.

Secularism in Practice

» Tensions arise between state
neutrality and its role in regulating
religious practices.

» Allegations of bias in enforcement of
anti-conversion laws.

Role of Religious Propagation

» Propagation is a constitutionally
protected right but is often
misinterpreted as a right to convert.

» Balancing religious freedom with
societal cohesion  remains a
challenge.

Communal Sensitivities

» Conversion, particularly interfaith,
can trigger communal tensions,
complicating the state’s role as a
neutral arbiter.

Observations of Legal Experts and
Thinkers

L]

H.M. Seervai: Advocated for robust
protection of individual religious freedom
as a cornerstone of Indian secularism.

Justice V.R. Krishna lyer: Emphasized
that religious freedom includes the
right to educate and influence others
voluntarily.

Law Commission of India:

Suggested a balanced approach to
anti-conversion laws, emphasizing the
importance of consent and freedom of
choice.

Comparative Analysis

L]

Western Model:

» Secularism involves complete
separation of church and state.
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» Conversion laws are rare and focus on
hate speech or incitement.

Indian Model:

» Balances state
religious equality.

intervention with

» Anti-conversion laws reflect India’s
unique socio-political challenges.

8. Relevance in Contemporary Times

Ll

Interfaith Marriages

» Increasing scrutiny of interfaith
marriages under the guise of “love
jihad.”

» Courts have often upheld individual
choice, reiterating the primacy of
Article 21 (Right to Life and Personal
Liberty).

Religious Polarization

» Conversion debates are often
politicized, undermining secular
principles.

» Ensuring free and fair religious

expression is crucial for preserving
India’s pluralistic fabric.

International Perspective

» India's commitment to Universal
Declaration of Human Rights
(Article 18): Ensures freedom of
religion, including the right to change
one’s religion.

9. Way Forward

B

Strengthen Legal Safeguards:

» Ensure anti-conversion laws do not
violate fundamental rights.

Promote Awareness:

» Educate citizens on constitutional
provisions and the ethical dimensions
of religious freedom.

Judicial Oversight:

» Monitor misuse of anti-conversion
laws through robust judicial review.

Foster Interfaith Dialogue:

» Encourage mutual understanding and
respect among different religious
communities.

The balance between secularism and the
right to conversion exemplifies the dynamic
nature of India’s constitutional democracy.

While the state must protect individuals from
coercion and fraud, it must also safeguard
personal freedoms to ensure true secularism
and uphold the dignity of choice.

Judicial interpretations and  societal
awareness are pivotal in addressing this
sensitive issue.

Digital Rights: Data Protection
Laws

The rapid expansion of digital technologies
and increased reliance on data-driven
systems have raised concerns over privacy
and data security. Digital rights, especially
related to data protection, are crucial in
balancing technological advancements with
individual autonomy and privacy.

Digital Rights and Data Protection

v Definition:

» Digital rights encompass the rights to
privacy, freedom of expression, and
access to information in the digital
age.

» Data protection laws regulate the
collection, storage, and wuse of
personal data by organizations and
governments.

e Constitutional Basis:

» Article 21: Right to life and personal
liberty includes the right to privacy
(Puttaswamy case, 2017).

» Article 19(1)(a): Right to freedom
of speech and expression, which
includes digital communication.

» Article 14: Right to equality, ensuring
non-discriminatory access to digital
services.

2. Importance of Data Protection

e Individual Privacy: Safeguards personal
information from misuse and ensures
informed consent.
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o Economic Growth: Regulates data-
driven industries, ensuring ethical
innovation.

o National Security: Prevents data
breaches that may compromise critical
infrastructure.

e Consumer Trust: Enhances public
confidence in digital ecosystems.

3. Global Frameworks for Data

Protection
© General Data Protection Regulation
(GDPR):

» Implemented by the European Union
in 2018.

» Provides individuals control over their
data and imposes strict rules on data
handlers.

o California Consumer Privacy Act
(ccpA):

» Grants US residents rights over
their personal data and mandates
transparency in data collection.

e United Nations:

» Advocates data protectionasahuman
right under the Universal Declaration
of Human Rights (Article 12).

India’s Data Protection Laws
e Personal Data Protection Bill (PDPB),
2019:

» Proposed legislation to regulate
personal data processing.

» Key Provisions:
» Consent-based data collection.

» Data localization for critical personal
data.

» CreationofaDataProtection Authority
(DPA) for oversight.

e Criticism:

» Broad exemptions for government
agencies.

» Vagueness in defining critical personal
data.

» Potential conflict with free speech.

INDIAN POLITY PART - 2 [k

e DataProtection Act, 2022 (Draft):

» Simplifiedversionofthe PDPB,focusing
on user rights and accountability for
data breaches.

» Emphasis on cross-border data flow
and grievance redressal mechanisms.

Judicial Interpretations
o Justice K.S. Puttaswamy v. Union of
India (2017):

» Right to privacy declared a
fundamental right.

» Highlighted the need for robust data
protection legislation.

e Internet Freedom Foundation Cases:

» Advocated for transparent policies
in Aadhaar-linked data and telecom
surveillance.

Challenges in Data Protection

© Surveillance:

» Mass surveillance by governments
under national security pretexts (e.g.,
Pegasus spyware).

o Corporate Misuse:

» Databreachesandunethical practices
by tech companies (e.g., Facebook-
Cambridge Analytica scandal).

e Digital Divide:

» Ensuring data  protection for
marginalized communities withlimited
digital literacy.

e Data Localization:

» Balancing global data flow with
national sovereignty.

Observations by Experts

e Justice B.N. Srikrishna Committee:

» Advocated comprehensive data
protection laws with strong user
rights.

e TimBerners-Lee (Inventor of the World
Wide Web):

» Stressed the need for ethical digital
governance and user-centric data
policies.
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© Shoshana Zuboff:

» Warned against “surveillance
capitalism” where personal data is
commodified for profit.

e Nandan Nilekani:

» Supported data localization as a
means to ensure data sovereignty.

Relevance in Contemporary Times

o Cybersecurity Threats:

» Rising incidents of data breaches
highlight the urgency for stringent
laws.

o Big Tech Accountability:

» Governments are regulating platforms
like Google, Facebook, and Amazon to
ensure ethical practices.

o Artificial Intelligence:

» Al-driven systems rely on vast
datasets, raising ethical concerns
over bias and misuse.

o Digital Inclusion:

» Data protection laws are vital for
equitable digital participation.

Recommendations and Way
Forward

o Comprehensive Legislation:

» Enact a robust data protection
framework balancing privacy,
innovation, and national security.

o Strengthening Institutions:

» Establish independent regulatory
bodies like the proposed Data
Protection Authority (DPA).

© Public Awareness:
» Promote digital literacy to empower

individuals to manage their data
rights.
o Global Cooperation:
» Align national laws with global

standards (e.g, GDPR) to ensure
interoperability.

e Ethical Data Governance:

» Encourage
transparent
practices.

companies to
and

adopt
accountable

Digital rights and data protection laws are
integral to safeguarding individual autonomy,
ensuring economic progress, and maintaining
democratic values in the digital age.

A balance between technological innovation
and ethical governance is crucial for a secure
and inclusive digital future.

Balancing Freedom of Expression

and Public Order

1.

Freedom of expression and public order
represent two foundational principles in
a democracy. While the former ensures
individual liberty, the latter is essential for
social stability. Balancing these principles
is critical to safeguarding democratic rights
while maintaining societal harmony.

Constitutional Perspective

o Freedom of Expression:

» Guaranteed under Article 19(1)(a) of
the Indian Constitution.

» Includes the right to express opinions
freely through speech, writing, art, and
other forms.

» Essential for democracy, individual
autonomy, and social progress.

o Reasonable Restrictions:

» Article 19(2) provides for restrictions
on freedom of expression in the
interest of:

Sovereignty and integrity of India.
Security of the state.

Friendly relations with foreign states.
Public order, decency, or morality.

YV vV Vv VvV VY

Contempt of court, defamation, or
incitement to an offense.

2. Understanding Public Order

o Definition:
» Refers to the maintenance of peace,
safety, and public tranquility.

» Encompasses preventing violence,
unrest, and disruption of law and
order.
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Scope:

» Broader than law and order, involving
social harmony and collective
welfare.

» Actionsimpactingasignificant section
of society fall under public order.

Judicial Interpretations

» Romesh Thapar v. State of Madras
(1950):

o Freedom of expression is a
cornerstone of democracy.

o Public order restrictions must have
a direct nexus with the expression
in question.

» Superintendent, Central Prison v.
Ram Manohar Lohia (1960):

o Distinguished between “public
order,” “law and order” and
“security of the state.”

o Held that restrictions must have a
proximate connection with public
disorder, not remote links.

» Shreya Singhal v. Union of India
(2015):
o Struck down Section 66A of the IT
Act as vague and overbroad.

o Emphasized that restrictions on
expression must be clear and
precise.

3. Challenges in Balancing

[u]

Hate Speech:

» Hate speech often incites violence or
communal unrest, testing the limits of
free speech.

Fake News and Misinformation:

» Spread of false information can
disrupt public order, especially during
elections or crises.

Religious and Cultural Sensitivities:

» Expressive acts like art, literature,
or movies often trigger protests in a
multicultural society.

Protests and Dissent:

» Freedom to criticize government
policies is essential, but excessive
agitation can lead to disorder.

INDIAN POLITY PART - 2
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Censorship:

» Government-imposed bans and
regulations sometimes stifle dissent
under the pretext of maintaining
public order.

4. Observations by Experts

L]

John Stuart Mill:

» Advocated for the “harm principle,”
suggesting freedom of speech can be
curtailed only if it causes direct harm
to others.

Justice P.B. Gajendragadkar:

» In the Kedar Nath Singh v. State of
Bihar (1962) case, stated that speech
is not free when it incites violence.

Amartya Sen:

» Highlighted the need for freedom
of speech as a tool for democratic
accountability.

Nani Palkhivala:

» Stressed that freedom of expressionis
central to the survival of democracy.

5. International Standards

L]

Universal Declaration of Human Rights
(UDHR):

» Article 19 ensures freedom of opinion
and expression, subject to certain
limitations for public order.

International Covenant on Civil and
Political Rights (ICCPR):

» Article 19(3) permits restrictions on
freedom of expression to respect the
rights of others and protect public
order.

6. Balancing Mechanisms

(]

Strict Interpretation of Restrictions:

» Ensure reasonable restrictions do
not arbitrarily curtail freedom of
expression.

Judicial Oversight:

» Courts act as custodians, ensuring a
balance between individual rights and
societal needs.
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o Clear Legislative Frameworks:

» Laws governing expression must be
precise and predictable.

e Awareness and Sensitization:

» Promote responsible expression and
tolerance through education and civic
engagement.

e Strengthening Institutions:

» Empowerregulatory bodies to counter
misinformation and hate speech
without overreach.

e Case Studies
» Shaheen Bagh Protests (2019-20):

o Debates on balancing the right
to protest against concerns over
public inconvenience.

o Tandav Web Series Controversy:

freedom
religious

o Examined artistic
versus sentiments of
communities.

e Farmers’ Protests (2020-21):

o Highlighted the interplay of dissent
and maintenance of public order.

o Relevance in Contemporary Times
» Digital Era Challenges:

o Social media amplifies expression
but also escalates misinformation
and hate speech.

» Political Polarization:

o Striking a balance is crucial to
prevent democratic backsliding.

» Global Context:

o Exampleslike Chinaand NorthKorea
show the dangers of prioritizing
public order over free speech.

Balancing freedom of expression and public
order is a dynamic process that requires
careful consideration of democratic values
and societal needs.

While freedom of expression must be
protected as a cornerstone of democracy,
it should not endanger public order or harm
others.

Judicial vigilance, precise laws, and societal
awareness are vital to achieving this balance
in India’s diverse and evolving polity.

Reservation in Private Sectors

2.

Thedebatearoundimplementingreservation
in private sectors revolves around ensuring
social justice and economic inclusivity for
marginalized communities like Scheduled
Castes (SCs), Scheduled Tribes (STs), and
Other Backward Classes (OBCs).

Whilereservations existinpublicemployment,
extending them to private sectors raises
complex questions about economic
efficiency, constitutional mandates, and
social equity.

Rationale for Reservation in Private
Sectors

o Social Justice:

» Addressing historical marginalization
and structural inequalities in access
to employment.

e Inclusive Growth:
» Bridging the socio-economic divide
by integrating marginalized groups
into the mainstream economy.

e Expanding Opportunities:

» Private sector jobs account for a
significant portion of employment in
liberalized economies.

e Constitutional Mandate:

» Articles 15 and 16 emphasize non-
discrimination and equal opportunity;
expanding reservations could fulfill
these objectives.

Constitutional and Legal Aspects

e Existing Framework:

» Article 16(4): Enables reservation in
public employment for socially and
educationally backward classes.

» No explicit provision for reservation in
private entities.

v Indirect Measures:

» Article 46: Directive Principles urge
the state to promote the educational
and economic interests of weaker
sections.
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Corporate Social Responsibility (CSR):

» Certain CSR initiatives promote skill
development and inclusivity but are
not legally binding.

3. Arguments in Favor

B

Economic Empowerment:

» Helps marginalized communities

achieve upward mobility.
Diversity in Workforce:

» Enhances innovation and creativity
by bringing varied perspectives to
workplaces.

Addressing Discrimination:

» Private sectors are not immune to
caste-based biases and inequalities.

Equitable Distribution of Wealth:

» Reservation could redistribute
economicresourcesandopportunities
more fairly.

4. Arguments Against

Lu]

Impact on Meritocracy:

» Critics argue reservations
might undermine efficiency and
competitiveness in private firms.

Violation of Freedom:

» Mandatory reservations may conflict
with Article 19(1)(g), which guarantees
the right to practice any profession or
business.

Global Competitiveness:

» Private companies might struggle to
compete in international markets with
reservation mandates.

Implementation Challenges:

» Lack of clear guidelines on identifying
beneficiaries and quotas in private
employment.

5. Judicial Views

B

Indra Sawhney Case (1992):

» Reservations were limited to public
employment; private sector inclusion
was not addressed.

7.

INDIAN POLITY PART - 2

L]

T.M.A. Pai Foundation Case (2002):

» The Court emphasized the autonomy
of private institutions, complicating
reservation demands.

Zamindar Co-operative Sugar Factory

Ltd. v. Bharatiya Mazdoor Sangh
(201m):
» Highlighted that extending

reservations to private entities would
require explicit legislative action.

Recommendations of Committees
and Reports

(]

Second National Commission on

Labour (2002):

» Advocated promoting  diversity
through affirmative action rather than
mandatory quotas.

Sachar Committee Report (2006):

» Highlighted the socio-economic
disadvantages of minorities, indirectly
suggesting private sector inclusion.

National Advisory Council (NAC):

» Proposedvoluntarydiversityinitiatives
in the private sector.

Justice Rajinder Sachar Committee:

» Recommended incentivizing private
companiestorecruitfrommarginalized
communities.

Global Practices

L]

[l

L]

United States:

» Affirmative action in education and
employment promotes racial diversity
but does not mandate quotas.

South Africa:

» Employment Equity Act mandates
fair representation of historically
disadvantaged groups in private
employment.

Brazil:

» Quotas exist in public universities and
some government programs but not
in private employment.
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8. Relevance in Contemporary
Context

o Skill Gap and Employability:

» Reservation must be complemented
by skill development to ensure
competitiveness.

e Inclusive Business Practices:

» Diversity enhances corporate social
responsibility and sustainability.

v Economic Justice:

» Aligns with Sustainable Development
Goals (SDG) on reducing inequalities.

9. Way Forward

v Legislative Clarity:

» Explicit laws defining reservation
parameters in private employment.

o Incentives for Voluntary Inclusion:

» Tax benefits and government
contracts for companies practicing
inclusivity.

e Public-Private Partnerships (PPP):

» Skillenhancement programs targeting
marginalized communities.

e Social Audits:

» Monitoring corporate practices to
ensure diversity and inclusivity.

e Awareness and Training:

» Promoting diversity as an asset rather
than a liability.

Extending reservation to private sectors is
a contentious yet significant step toward
addressing social inequalities.

While challenges of implementation,
meritocracy, and market dynamics must be
addressed, fostering inclusivity in private
employment is crucial for achieving social
justice and equitable growth.

A balanced approach combining affirmative
action, incentives, and voluntary measures
could pave the way for a more inclusive
economy.
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Social and Economic Rights:
Deserved but Differed in
Constitution

Introduction

e Social and economic rights are pivotal
for ensuring social justice and equitable
growth.

e The Indian Constitution incorporates
these rights primarily through the
Directive Principles of State Policy (DPSP)
in Part IV, which are non-justiciable
but serve as guiding principles for
governance.

Constitutional Framework

Fundamental Rights (Part Ill)

e Some rights indirectly contribute to
social and economic welfare:

» Article 14: Equality before the law.

» Article 19: Right to form unions/
associations.

» Article 21: Right to life and personal
liberty (expanded through judicial
interpretation to include education,
healthcare, and a clean environment).

Directive Principles of State Policy
(Part 1V)

v Article 38: Promotion of welfare state
by securing social order.

o Article 39(a): Right to adequate means
of livelihood.

e Article 41: Right to work, education,
and public assistance.

o Article 42: Provision for just and
humane conditions of work.

e Article 43: Living wage and decent
standard of life for all workers.

Theoretical Context: Deserved but
Differed

» Deserved: Social and economic
rights are essential for achieving the

INDIAN POLITY PART - 2

ideals of justice, liberty, and equality
outlined in the Preamble.

» Differed: The Constitution makes
these rights non-justiciable to avoid
immediate enforceability due to
socio-economic constraints at the
time of drafting.

4. Judicial Interpretation

e Expanded Meaning of Article 21:

» Unni Krishnan v. State of Andhra
Pradesh (1993): Recognized the right
to education as part of the Right to
Life.

» Bandhua Mukti Morcha v. Union of
India (1984): Right to a dignified life
includes just working conditions.

» Paschim Banga Khet Mazdoor
Samity v. State of West Bengal

(1996): Right to health included under
Article 21.

e Harmonization of Part lll and Part IV:

» Minerva Mills v. Union of India (1980):
Fundamental Rights and DPSPs are
complementary.

» Kesavananda Bharati v. State of
Kerala (1973): DPSPs cannot be
ignored and must guide legislative
actions.

v Public Interest Litigation (PIL):

» Empowered the judiciary to enforce
socio-economic rights indirectly.

» M.C. Mehta v. Union of India (1987):
Right to a pollution-free environment
as part of Article 21.

5. Observations by Legal Experts

» Granville Austin: DPSPs reflect the
social revolution intended by the
Constitution and emphasize the
concept of “social justice.”

» B.R. Ambedkar: Recognized DPSPs as
instruments to transform India into a
welfare state.

6. Supreme Court Observations

e ChameliSingh v. State of Uttar Pradesh
(1996):
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» Right to shelter as a fundamental right
under Article 21.

o Akhil Bharatiya Soshit Karamchari
Sangh (Railway) v. Union of India
(1981):

» Emphasized equality of opportunity
in employment as a socio-economic
necessity.

7. Law Commission Observations
v 86" Report of the Law Commission
(1980):

» Advocatedforjusticiable enforcement
of select socio-economic rights such
as the right to education.

v 205th Report of the Law Commission
(2008):

» Highlighted the need for legislation
ensuring healthcare and housing as
enforceable rights.

8. Challenges in Implementation

e Economic Constraints:

» Resource limitations hinder the
realization of socio-economic rights.

e Administrative Weakness:

» Inefficient governance impacts policy
execution.

e Judicial Overreach:

» Excessive reliance on judiciary to
enforce rights raises questions of
separation of powers.

9. Case Law for Substantiation

e Mohini
(1992):

» Educationrecognizedasafundamental
right linked to Article 21.

v People’sUnionforCivilLiberties (PUCL)
v. Union of India (2001):

» Right to food derived from Article 21
and DPSPs.

o Olga Tellis v. Bombay Municipal
Corporation (1985):

» Right to livelihood included within the
ambit of Article 21.

Jain v. State of Karnataka

10. Suggestions and Way Forward

e Progressive Legislation:

» Enact laws to make specific social
and economic rights enforceable (e.g.,
Right to Education Act, 2009).

e Strengthen Governance:

» Improve administrative capacity for
better implementation of policies.

v Collaborative Approach:

» Engage civil society and private
sectors in achieving socio-economic
goals.

o Awareness Campaigns:

» Promote awareness among citizens
regarding their rights.

Social and economic rights are indispensable
for achieving a welfare state.

While the Constitution provides a robust
framework, effective realization requires
coordinated efforts by the legislature,
judiciary, and executive.

The Supreme Court's proactive role and
progressive interpretations have bridged
the gap between “deserved” and “differed,”
fostering an inclusive approach to justice
and equality.

DPSPs: A Constitutional
Manifesto

1. Introduction

e The Directive Principles of State Policy
(DPSPs), enshrined in Part IV of the
Indian Constitution (Articles 36-51),
serve as the constitutional manifesto
to realize the socio-economic ideals
outlined in the Preamble.

o They are non-justiciable rights aimed
at guiding the state in governance and
policymaking to establish a welfare
state.

2. Philosophical Foundation

o Rooted in the Irish Constitution, inspired
by Gandhian ideals, and reflective
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of socio-economic rights from the
Universal Declaration of Human Rights
(UDHR).

DPSPs embody a socialist, Gandhian,
and liberal-intellectual philosophy.

Serve as a moral obligation on the state
to legislate for socio-economic justice.

3. Key Features of DPSPs

B

Non-Justiciable Nature:

» Cannot be enforced in a court of law
(Article 37).

Guiding Principles:

» Aim to guide governance and policy
formulation.

Complementary to Fundamental
Rights:
» Provide socio-economic  justice

alongside civil-political liberties.
Dynamic Application:

» Allow the state flexibility to implement
based on available resources.

4. Categorization of DPSPs

Ll

Socialistic Principles:

» Article 38: Welfare of the people
and social justice.

» Article 39: Equal distribution of
material resources, adequate means
of livelihood.

» Article 41: Right to work, education,
and public assistance.

» Article 43: Living wage, decent

working conditions.
Gandhian Principles:

» Article 40:
Panchayats.

Organization of

» Article 43: Promotion of cottage
industries.

» Article 46: Protection of SC/ST and
weaker sections.

Liberal-Intellectual Principles:

» Article 44: Uniform Civil
(ucc).
» Article 45: Free and compulsory

education for children (now Article
21A).

Code
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» Article

27

48: Protection of the

environment and wildlife.

DPSPs as a Constitutional
Manifesto

L]

(]

Blueprint for a Welfare State:

Ensure socio-economic rights such as
health, education, and social security.

Promotion of Inclusive Development:

Advocate for reduction of inequalities
and upliftment of the marginalized.

Instrument of Social Justice:

Focus on achieving distributive justice
through economic reforms.

Policy Guide for the State:

o Serve as a moral compass for
governments in law-making and
administration.

Judicial Interpretation and

Observations

o Harmonization with Fundamental

Rights:

» Minerva Mills v. Union of India (1980):
Fundamental Rights and DPSPs are
complementary.

» Kesavananda Bharati v. State of
Kerala (1973): DPSPs form the core of
constitutional governance.

Progressive Realization:

» Unni Krishnan v. State of Andhra
Pradesh (1993): Right to education
linked to Article 21.

» Olga Tellis v. Bombay Municipal
Corporation (1985):Right tolivelihood
integrated with Article 21.

Judicial Activism:

» M.C. Mehta v. Union of India (1987):
Environmental  protection  under
Article 48A.

» PUCL v. Union of India (2001): Right
to food derived from Article 21 and
DPSPs.
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Criticism of DPSPs

© Non-Enforceability:

» Critics argue DPSPs lack binding
force, reducing their efficacy.

© Vague Objectives:

» Broad and non-specific provisions
lead to selective implementation.

o Dependence on Political Will:

» Implementation
government’s
priorities.

depends on the
inclination and

DPSPs in Practice

o Legislative Implementation:

» RighttoEducation Act, 2009 (Article
21A).
» National Food Security Act, 2013.
v Economic Reforms:
nationalization of

» Land reforms,

banks.
e Social Justice Measures:

» Schemes for marginalized sections
(SC/ST, women, children).

Recommendations of Legal Experts
and Commissions

e Law Commission Reports:

» 86th Report: Suggested making select
DPSPs justiciable.

» 205th Report: Advocated integrating
socio-economic rights into
enforceable laws.

e National Human Rights Commission
(NHRC):

» Emphasized greater state
accountability in realizing DPSPs.

Significance of DPSPs

o Visionary Framework:

» Set a long-term agenda for nation-
building.

v Basis for Welfare Policies:

» Laid the foundation for progressive
legislation and reforms.

o Promote Equity and Justice:

» Aim to reduce socio-economic

disparities.

1. Case Laws lllustrating DPSPs

v State of Madras wv.
Dorairajan (1951):

e Highlighted the non-enforceable nature
of DPSPs.

DPSPs are the moral conscience of the
Constitution, aiming to achieve the ideals of
social justice, equity, and welfare.

Champakam

Despite being non-justiciable, they have
significantly influenced policy-making and
judicial interpretations.

As a constitutional manifesto, they continue
to guide India’s journey toward becoming a

welfare state, bridging gaps between ideals
and reality.

Controversies Around DPSPs

Introduction

e The Directive Principles of State Policy
(DPSPs), outlined in Part IV of the Indian
Constitution (Articles 36-51), aim to
establish a welfare state. Despite their
noble objectives, they have beenasource
of significant debate and controversy
due to their non-justiciable nature
and potential conflicts with other
constitutional provisions, particularly
Fundamental Rights.

2. Major Controversies

e Non-Justiciable Nature
» Issue:

o DPSPs are not enforceable in a
court of law (Article 37), leading
critics to question their practical
relevance.

o Critics argue that non-justiciability
reduces their utility to mere moral
guidelines.

» Judicial Observations:
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o State of Madras v. Champakam
Dorairajan (1951): Supreme Court
clarified that Fundamental Rights
have primacy over DPSPs due to
their enforceability.

e Conflict with Fundamental Rights
» lIssue:

o Certain DPSPs directly conflict
with Fundamental Rights, creating
dilemmas in governance.

» Example:

o Article 39(b) and (c) vs. Right to
Property (Article 31, before its
repeal).

» Case Law:

o Kesavananda Bharati v. State of
Kerala (1973): Upheld the balance
between Fundamental Rights
and DPSPs, asserting that both
form the basic structure of the
Constitution.

o Minerva Mills v. Union of India
(1980): Emphasized harmony
between Fundamental Rights and
DPSPs, declaring both essential for
constitutional governance.

o Dependence on Political Will
» lIssue:

o Implementation of DPSPs
depends on the political ideology
and priorities of the ruling
government.

o Critics argue that successive
governments  have selectively
implemented DPSPs to suit their
political agendas.

© Ambiguity in Language
» lIssue:

o Vagueandbroadlanguage of DPSPs
allows subjective interpretation.

» Example:

o Terms like “adequate means
of livelihood” (Article 39) and
“minimizing inequalities” (Article
38) lack precise definitions, leading
to inconsistent implementation.

e Overlap with Legislative and Executive
Powers

INDIAN POLITY PART - 2

» Issue:

o DPSPs often require legislative or
executiveactionforimplementation,
leading to ineffective realization
in the absence of adequate
measures.

» Example:

o Article 44 (Uniform Civil Code)
remains largely unimplemented
due to political and religious
sensitivities.

o Socio-Economic Inequities
» Issue:
o Despite DPSPs advocating for
socio-economic equity, significant
disparities persist in education,

healthcare, andlivelihood, reflecting
their limited impact.

3. Specific Areas of Controversy

o Right to Property
» Conflict:

o Theimplementation oflandreforms
under Article 39(b) and (c) led to
conflicts with Right to Property
(Article 31).

» Resolution:

o The 44+ Constitutional
Amendment Act, 1978, abolished
the Right to Property as a
Fundamental Right, making it a
legal right under Article 300A.

e Uniform Civil Code (Article 44)
» Controversy:

o UCC has been a polarizing issue,
with critics citing its potential to
infringe upon religious freedom
(Article 25).

» Judicial Observation:

o Shah Bano Case (1985): Supreme
Court reiterated the need for UCC,
sparking intense political and social
debates.

© Reservation Policies
» Conflict:

o Articles 15(4) and 16(4) (affirmative
action) are derived from DPSPs
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(Article 46). However, these have
faced criticism for perceived
reverse discrimination and
politicization.

» Case Law:

o Indra Sawhney v. Union of India
(1992): Upheld reservations but
introduced the 50% cap to balance
equity and merit.

o Environmental Protection
» Ambiguity:

o Articles 48A and 51A(g) emphasize
environmental protection, but their
enforcement often clashes with
developmental goals.

» Case Law:

o M.C.Mehtav.Union ofIndia(1987):
Judicial activism filled legislative
gaps in enforcing environmental
DPSPs.

Criticism by Experts and
Institutions

e Granville Austin: Argued that DPSPs are
a “manifesto without mandates,” with no
mechanism for enforcement.

e National Commission to Review the
Working of the Constitution (2002):

» Recommended making select DPSPs
enforceable, such as Article 47
(nutrition and public health).

e Constitution Review Committee:

» Advocatedforprogressiverealization
of DPSPs, linking them to enforceable
Fundamental Rights.

Judicial Balancing Acts

o Progressive Interpretation:

» Courts have expanded Fundamental
Rights by linking them to DPSPs.

» Example: Unni Krishnan v. State of
Andhra Pradesh (1993) recognized
the Right to Education as part of
Article 21, derived from Article 45.

e Doctrine of Harmonious Construction:

» Courts ensure that Fundamental
Rights and DPSPs are interpreted to
complement each other.

» Example: Mohini Jain v. State of
Karnataka (1992) upheld the Right
to Education as essential for socio-
economic justice.

DPSPs reflect the moral conscience of the
Indian Constitution, serving as a roadmap for
achieving socio-economic justice.

While their non-justiciable nature and
ambiguities pose challenges, progressive
judicial interpretations and political will can
bridge gaps between ideals and reality.

DPSPs are a constitutional manifesto,
essential for guiding India toward becoming
a welfare state, but require institutional
accountability and concerted efforts for
effective implementation.

Doctrine of Harmonious
Construction

Introduction

e The Doctrine of Harmonious
Construction is a principle of
constitutional and statutory
interpretation used by courts to resolve
conflicts between two or more provisions
of the same statute or constitution. The
doctrine aims to ensure that all provisions
operate in harmony with one another,
preserving their individual purposes
and avoiding rendering any provision
redundant or ineffective.

2. Key Features of the Doctrine

e Purpose:

» To reconcile conflicting provisions
in a statute or constitution to avoid
disharmony.

» Ensure that all provisions are
interpreted in a way that advances
the overall intent of the law.

o Application:

» Applied when two provisions seem to
be in conflict but can be interpreted
to coexist without invalidating each
other.
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e Guiding Principle:

» Every provision of the statute or
constitution is presumed to have
been enacted with a purpose.

» Courts attempt to harmonize the
conflicting provisions to give effect
to all provisions, ensuring none is
rendered nugatory.

3. Key Legal Provisions

v Indian Constitution:

» Thedoctrineisofteninvokedtoresolve
conflicts between Fundamental
Rights (Part IlI) and Directive
Principles of State Policy (Part IV).

4. Judicial Observations and Case

Laws

o Kesavananda Bharati v. State of Kerala
(1973):

» lIssue:

o Conflict between Fundamental
Rights and Directive Principles.

» Ruling:
o The Supreme Court ruled that both
areintegral parts of the Constitution

and should be harmonized. Neither
part is subordinate to the other.

» Significance:

o Established the basic structure
doctrine, ensuring  harmony
between different provisions of the
Constitution.

e Minerva Mills v. Union of India (1980):
» lIssue:

o Whether an amendment that
sought to prioritize DPSPs over
Fundamental Rights was valid.

» Ruling:

e The court held that there must be
a balance between Fundamental
RightsandDPSPs.Anyinterpretation
that destroys this balance would
violate the basic structure of the
Constitution.

» Observation:

o “Harmony and balance between
Fundamental Rights and Directive

INDIAN POLITY PART - 2 [

Principles is an essential feature
of the basic structure of the
Constitution.”

e Venkataramana Devaru v. State of
Mysore (1958):

» Issue:

e Conflict between Article 25
(freedom of religion) and
Article 26(b) (right of religious
denominations to manage their
affairs).

» Ruling:

o Thecourtharmonizedtheprovisions
by allowing the denomination’s
rights under Article 26(b) but
subjecting them to restrictions
imposed by Article 25(2)(b) to
ensure public welfare.

e Maharashtra State Board v. Paritosh
Bhupesh Kumar Sheth (1984):

» Issue:

o Alleged conflict between the
right to equality (Article 14) and
rules governing examinations by
educational boards.

» Ruling:

e The Supreme Court applied
harmonious construction to ensure
administrative efficiency while
safeguarding equality.

e CIT v. Hindustan Bulk Carriers (2003):
» Issue:

o Conflict between provisions of a
taxation statute.

» Ruling:

o The Supreme Court applied
harmonious construction, stating
that the law must be interpreted
in @ manner that avoids absurdity
and preserves the purpose of all
provisions.

Principles of Harmonious
Construction

o Presumption of Purpose:

» All provisions of a statute or
constitution are made with intent and
purpose.
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o Avoid Redundancy:

» No provision should be interpreted in
a way that renders another provision
redundant or ineffective.

o Equality in Interpretation:

» Both provisions are to be treated with
equal respect and weight.

o Narrow Interpretation:

» The provision with a narrower scope
should be interpreted in such a way
that it fits within the broader purpose
of the statute.

6. Critical Analysis

o Strengths:

» Promotes consistency and
coherence within laws.

» Avoids invalidating provisions, thereby
respecting the legislature’s intent.

» Supports the Constitution’s integrity
and unity.

o Criticism:
» May lead to judicial overreach when

courts excessively intervene in
legislative intent.

» Can be difficult to apply when
conflicts involve core principles,
such as Fundamental Rights vs. State
Policy.

7. Relevance in Indian Context

© Fundamental Rights vs. Directive
Principles:

» Thisis the most prominent area where
the doctrine has been applied, as seen
in landmark cases like Kesavananda
Bharati and Minerva Mills.

e Federalism:

» Resolves conflicts between the Union
and State powers in the Constitution
(Articles 245-254).

e Judicial Activism:

» Courts have used this doctrine to
creatively interpret laws, ensuring
they align with contemporary needs
and constitutional ideals.

The Doctrine of Harmonious Construction
serves as a critical tool in constitutional and
statutory interpretation.

It ensures that all provisions of a law or
constitution are given meaning, thereby
fostering coherence and unity in legal
interpretation.

While it faces challenges in its application,
it remains an indispensable part of Indian
jurisprudence, reflecting the judiciary’s role
as a mediator between conflicting legal
provisions.

Uniform Civil Code (UCC):
Personal Laws versus Gender
Justice

Introduction

© The Uniform Civil Code (UCC) seeks
to replace personal laws based on the
scriptures and customs of each major
religious community in India with a
common set governing every citizen.

e It is enshrined in Article 44 of the
ConstitutionofindiaundertheDirective
Principles of State Policy (DPSPs), which
aims to ensure uniformity in personal
laws across religions, promoting national
integration and gender justice.

2. Personal Laws in India

e Religious Diversity in Personal Laws:

» Hindu Personal Law: Governed by
laws like the Hindu Marriage Act, 1955,
and the Hindu Succession Act, 1956.

» Muslim Personal Law: Primarily based
on Sharia and includes practices such
as polygamy and triple talag (now
abolished through legislation).

» Christian Personal Law: Governed
by laws such as the Indian Christian
Marriage Act, 1872.

» Parsis and Jews: Have distinct
personal laws.
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Aspects Covered by Personal Laws:

v

Marriage and Divorce

» Maintenance

» Inheritance and Succession
» Guardianship and Adoption

3. Gender Justice in Personal Laws

B

Inequalities in Personal Laws:

» Hindu Law: Despite reforms,
patriarchal inheritance practices (e.g.,
before 2005, daughters had limited
inheritance rights).

» MuslimLaw:Gender-biasedpractices
like polygamy and unequal inheritance
share for women.

» Christian Law: Issues such as
differential divorce rights (Section
10A of the Indian Divorce Act).

Impact on Women:

» Discriminationininheritance, property
rights, and marital rights.

» Lack of autonomy and rights in
decision-making within families.

Judicial Observations on Gender

Justice:
» Shah Bano Case (1985):

o The Supreme Court upheld the
right of a divorced Muslim woman
to alimony under Section 125 of the
CrPC.

o Sparked a debate on the conflict
between personal laws and gender
justice.

» Danial Latifi Case (2001):

o Upheld the constitutional validity
of the Muslim Women (Protection
of Rights on Divorce) Act, 1986,

ensuring reasonable and fair
provision for divorced Muslim
women.

4. Uniform Civil Code: A
Constitutional Perspective

Lu]

Article 44:

» The State shall endeavor to secure
a UCC for citizens throughout the
territory of India.

INDIAN POLITY PART - 2

L]

L]

Supreme Court Observations:

India

» Sarla Mudgal v. Union of
(1995):
o Stressed the need for a UCC

to address issues arising from
conflicts in personal laws.

» Jose Paulo Coutinho v. Maria Luiza
Valentina (2019):

o Emphasized Goa as a shining
example of UCC implementation.

Law Commission:

» 2018 Report emphasized that a UCC
is neither necessary nor desirable
at this stage but suggested reforms
in personal laws to ensure gender
justice.

5. Arguments For and Against UCC

For UCC:

L]

Gender Justice:

» Uniform laws ensure equal rights for
women, removing gender biases in
personal laws.

National Integration:

» A common set of laws fosters unity,
reducing religious and cultural
divides.

Simplification of Laws:

» A single framework reduces legal
ambiguities and conflicts.

Global Standards:

» Aligns with the principles of equality
and justice enshrined in international
conventions.

Against UCC:

L]

Threat to Religious Freedom:

» Critics argue it infringes on the
fundamental right to freedom of
religion (Article 25).

Cultural Sensitivity:

» India’s diversity necessitates respect
for different traditions and customs.

Lack of Consensus:
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» Politicization of the issue has
prevented widespread agreement on
its implementation.

6. Judicial and Legislative Efforts

Towards Gender Justice
o Triple Talaq Verdict (Shayara Bano v.
Union of India, 2017):

» Declared instant triple talaq
unconstitutional, marking a major step
towards gender justice.

© Hindu Succession (Amendment) Act,
2005:

» Granted daughters equal inheritance
rights.

o The Special Marriage Act, 1954:

» Provides a secular framework for
marriage, a precursor to UCC.

Challenges in Implementation

e Diversity of Religions and Practices:

» Balancing uniformity with the cultural
and religious diversity of India.

e Political Resistance:

» Opposition from religious groups and
political parties.

e Lack of Public Awareness:

» Limited understanding of the benefits
of UCC among the masses.

Way Forward

e Reform Personal Laws:

» Gradual reform within personal laws
to ensure gender justice without
imposing a UCC.

e Public Consultation:

» Engaging stakeholders, including
religious groups, women'’s
organizations, and legal experts.

v© Education and Awareness:

» Promoting awareness about gender
justice and the benefits of UCC.

The Uniform Civil Code represents a
constitutional ideal and a progressive step
towards ensuring gender justice. However,

its implementation must be handled with
sensitivity to India’s cultural and religious
diversity.

Reforming personal laws while building
consensus for a UCC can pave the way for
a more equitable and inclusive society,
as envisaged under Article 44 of the
Constitution.

The Debate Over Directive

Principles of State Policy (DPSP)

and Freebies

Introduction

o The Directive Principles of State Policy
(DPSP), enshrined in Part 1V of the Indian
Constitution (Articles 36-51), outline
the goals and objectives for governance,
guiding the state in formulating policies
to ensure social and economic justice.

e Freebies, often referred to as populist
measures, include distribution of goods
and services like free electricity, water,
mobile phones, etc., to garner electoral
support.

e Thedebaterevolvesaround whethersuch
freebies align with the spirit of DPSPs or
if they lead to fiscal imprudence and
violate constitutional principles.

DPSPs and Their Connection to
Freebies

Relevant DPSPs Supporting Welfare
Policies

o Article 38: Promote welfare of the
people by securing social, economic,
and political justice.

e Article 39(b) & (¢):
» Distribution of wealth to subserve the
common good.

» Preventing the concentration of
wealth.

e Article 41. Right to work, education,
and public assistance in cases of
unemployment, old age, and sickness.
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Article 47: Duty of the state to raise the
standard of living and improve public
health.

3. Arguments Supporting Freebies

Ll

Welfare Measures for Marginalized
Sections:

» Freebies provide immediate relief to
economically disadvantaged sections,
addressing the goals of social justice
under DPSPs.

» Examples: Free education under the
Right to Education Act (RTE) and
free mid-day meals.

Promotes Inclusivity:

» Ensures access to basic necessities
like electricity, water, and healthcare
for all, fulfilling constitutional promises
of equality.

Redistributive Justice:

» Helps bridge the wealth gap, in line
with Articles 38 and 39.

Empowerment Through Subsidies:

» Freebies like laptops and skill
development tools empower
individuals by improving education
and employability.

4. Arguments Against Freebies

B

Fiscal Stress:

» Freebies strain state finances, leading
to unsustainable fiscal deficits.

» Example: The debt-to-GDP ratio in
many states has risen due to such
policies.

Encourages Dependency:

» Critics argue that excessive reliance
on freebies discourages self-reliance
and productive behavior among
beneficiaries.

Misuse for Electoral Gains:

» Distribution of freebies is often seen
as a tool for electoral bribery rather
than genuine welfare efforts.

Neglect of Long-Term Development:

» Overemphasis on populist
measures diverts funds from critical
infrastructure  and  development
projects.

L]

Judicial Observations:

» Subramaniam Balaji v. State of Tamil
Nadu (2013):

e Supreme Court observed that
freebies could influence voters,
but are not necessarily corrupt
practices unless proven to violate
election laws.

Judicial and Expert Observations

L]

Supreme Court on Freebies:

» The Court has observed that while
distribution of freebies may have
welfare motives, their misuse for
political gains undermines fiscal
discipline and constitutional values.

Election Commission of India (ECI):

» Suggested regulating announce-
ments of freebies in election
manifestos and linking them to
economic feasibility.

14t Finance Commission:

» Recommended fiscal responsibility
for states, emphasizing that
indiscriminate freebies could lead to
fiscal stress.

Law Commission:

» Advocatedforguidelinestodistinguish
between welfare measures and
populist freebies.

Reserve Bank of India (RBI):

» Warned against the increasing debt
burden due to unsustainable welfare
policies in states.

Landmark Cases and Examples

(]

(]

L]

Subramaniam Balaji Case (2013):

» The Supreme Court highlighted the
need for regulation of freebies and
observed that such policies must
align with DPSPs.

Mid-Day Meal Scheme:

» An example of a successful welfare
scheme derived from DPSPs (Article
47) and implemented responsibly.

Free Power in Punjab:

» Led to fiscal stress, raising concerns
over its sustainability and the potential
impact on public finances.
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Balancing DPSPs and Freebies

o Fiscally Responsible Welfare:

» Welfare measures must align with the
goals of DPSPs without compromising
fiscal prudence.

o Focus on Long-Term Benefits:

» Investment in education, healthcare,
and skill development ensures
sustainable growth rather than short-
term populism.

o Economic Feasibility:

» Statebudgets must prioritize essential
infrastructure  and  development
projects over discretionary subsidies.

o Transparent Evaluation:

» Independent audits and assessments
to evaluate the effectiveness and
necessity of welfare measures.

Way Forward

o Regulation of Freebies:

o Enact laws or guidelines to differentiate
between welfare measures and vote-
bank politics.

o Awareness Among Electorate:

o Educate citizens on the impact of
indiscriminate freebies on the economy
and governance.

e Strengthening Institutions:

e Empower regulatory bodies like the
Election Commission to monitor and
limit misuse of freebies.

e Link to Sustainable Goals:

o Welfare schemes should focus on
achieving  long-term  development
objectives, such as the Sustainable
Development Goals (SDGs).

Freebies vs. Welfare:

o Freebies, when used responsibly, can
help achieve the social justice goals
envisioned under DPSPs.

o However,excessiveandunsustainableuse
of freebies for political gains undermines
economic stability and governance.

Striking a balance between welfare and fiscal
prudence is essential to uphold the principles
of the Indian Constitution while ensuring
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inclusive growth and social equity.

DPSPs vs Fundamental Rights

The relationship and interplay between
Directive Principles of State Policy (DPSPs)
and Fundamental Rights (FRs) have been a
subject of constitutional debates and judicial
interpretation in India. While Fundamental
Rights are justiciable and enforceable in
a court of law, DPSPs are non-justiciable

guidelines

aimed at

economic justice.

achieving

Key Points of Comparison

Directive
Fundamental | Principles of
Rights (FRs) State Policy
(DPSPs)
Location in
Constitution Part III Part IV
Non-
Justiciable and |justiciable,
Nature enforceable by | guiding
courts principles for
governance
Promote
Protect socio-
Objective |nd|y|dual rights economic
against state justice and
action establish a
welfare state
. Positive
Primarily L
7 obligations
negative rights,
Scope I on the state
restricting state
ower to promote
P public welfare
Enforceable Not
Enforcement enforceable
through courts
through courts
Right to
Right fo adequate
. . means of
Equality (Article livelih
Examples 14), Right Vel veld
! (Article 39),
to Freedom Equal pav for
(Article 19) qua’ pay
equal work
(Article 39(d))
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2. Judicial and Constitutional

Interpretation

Constitutional Design

o Constituent Assembly Debates:

» DPSPswereincludedasnon-justiciable
guidelines to inspire the state for
socio-economic development.

» Dr. B.R. Ambedkar: DPSPs are “novel
features of the Constitution” but would
act as “instruments of instruction.”

o Interdependence:

» FRs aim at establishing political
democracy.

» DPSPs aim at socio-economic
democracy, emphasizing that both
are complementary and mutually
reinforcing.

Judicial Landmarks in DPSP vs FR
Debate

o Champakam Dorairajan Case (1951):

» Observation: Fundamental Rights
prevail over DPSPs in case of conflict.

» Result: The state cannot override FRs
to implement DPSPs.

e Golaknath Case (1967):

» Observation: Parliament cannot
amend Fundamental Rights to
implement DPSPs.

» Impact: Strengthened the supremacy
of Fundamental Rights.

¢ Kesavananda Bharati Case (1973):

» Observation: Balanced the
relationship, holding that FRs and
DPSPs are complementary.

» Doctrine of Basic Structure:
Ensured that neither can override the
Constitution's basic framework.

e Minerva Mills Case (1980):

» Observation: Harmony between
Fundamental Rights and DPSPs is
essential.

o Landmark Ruling:

» “Giving absolute primacy to one over
the other will destroy the essence of
the Constitution.”

» FRs are sacrosanct but cannot
disregard DPSPs.

© Mohini Jain Case (1992):

» Observation: Right to education
(DPSP) interpreted as a part of the
Right to Life under Article 21.

» Impact: Demonstrated how DPSPs
can influence judicial interpretation
of FRs.

Key Areas of Debate

o Economic Rights vs Civil Liberties

» Economic rights under DPSPs often
conflict with civil liberties under
Fundamental Rights.

» Example: Article 19(1)(f) (Right to
property, now repealed) vs Article
39(b) & (c) (redistribution of
resources).

e Land Reforms and Property Rights

» Land reforms under Article 39(b)
and 39(c) clashed with the right to
property (Article 31).

» Resolution: 44th  Amendment
abolished the right to property as a
Fundamental Right, making it a legal
right under Article 300A.

e Gender Justice

» Article 15 (Fundamental Right
against discrimination) has been
enforced to align with Article 39(d)
(Equal pay for equal work).

e Education and Health

» Right to education under Article 21A
evolved from Article 45 (DPSP) through
judicial activism and legislative
action.

Harmonization of DPSPs and FRs

o Judicial Interpretation

» Courts have increasingly interpreted
FRs in the light of DPSPs, blending the
two.
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» Example:  Environmental rights
(Article 48A - DPSP) incorporated
into Right to Life (Article 21).

e Legislative Efforts

» Laws like the Mahatma Gandhi
National Rural Employment
Guarantee Act (MGNREGA) give
effect to DPSPs such as Article 41
(Right to work).

e Socio-Economic Goals

» Welfare measures like Right to
Food (National Food Security Act)
are examples of DPSPs influencing
governance and bridging socio-
economic divides.

6. Key Observations by Legal Experts

e Granville Austin:

» Described FRs and DPSPs as
“conscience of the Constitution” and
complementary to achieving justice.

e Justice Bhagwati:

» "“DPSPs lay down the road map for
governance and serve as a yardstick
for measuring the progress of the
state.”

e Justice P.N. Bhagwati (Maneka Gandhi
Case):

» Emphasized the  transformative
potential of DPSPs to shape judicial
interpretation of FRs.

Not Antagonistic but Complementary:

» DPSPs and FRs together ensure
political, social, and economic
democracy.

» DPSPs guide state policy to achieve
the ideals enshrined in the Preamble.

The Constitution seeks a balance:

» Fundamental Rights as guarantees of
individual liberties.

» DPSPs as instruments for achieving
collective welfare.

The interplay between the two ensures
a dynamic approach toward justice and
governance in India.

INDIAN POLITY PART - 2

Making DPSPs Justiciable

The Directive Principles of State Policy
(DPSPs) under Part IV of the Indian
Constitution are non-justiciable in nature,
meaning they cannot be enforced through
a court of law. However, there has been a
longstanding debate about making DPSPs
justiciable to align with their socio-economic
goals.

Arguments in Favor of Making
DPSPs Justiciable

o Achievement of Socio-Economic

Justice:

» DPSPs aim to create a welfare state
by addressing issues such as poverty,
inequality, and social justice.

» Justiciability could ensure that the
state fulfills its obligations toward the
citizens.

v Realization of the Preamble’s Ideals:

» The Constitution’s Preamble
emphasizes justice, equality, and
fraternity. Making DPSPs enforceable
would align governance with these
ideals.

v Global Standards:

» Countries like South Africa and Ireland
have enforceable socio-economic
rights. India could follow this model to
address inequalities effectively.

e Judicial Interpretation:

» The judiciary has already interpreted
certain DPSPs, such as the right
to education (Article 45) and
environmentalprotection(Article 48A),
as integral to Fundamental Rights (e.g.,
Article 21). Making DPSPs justiciable
could formalize this process.

e Bridging the Gap Between Promise
and Practice:

» Despite constitutional directives,
many DPSPs remain unimplemented.
Justiciability could compel the state
to act on these principles.
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© Progressive Realization of Rights:

» Justiciability could enable courts to
direct the state to take incremental
steps toward achieving the goals
outlined in DPSPs.

Arguments Against Making DPSPs
Justiciable

o Legislative Domain:

» DPSPs are meant to guide the
legislature,and makingthemjusticiable
could lead to judicial overreach.

© Resource Constraints:

» Implementation of many DPSPs,
such as universal healthcare and
free education, requires substantial
financial resources, which may not
always be feasible.

o Separation of Powers:

» Justiciability could blur the lines
between the legislature, executive,
and judiciary, disrupting the balance
of power.

o Non-Enforceability by Design:

» The framers of the Constitution
intentionally made DPSPs non-
justiciable to allow flexibility in their
implementation based on the socio-
economic context.

o Judicial Backlog:

» Courts are already burdened with
pending cases. Making DPSPs
justiciable could exacerbate this
issue.

Judicial Developments Supporting
Justiciability

v Kesavananda Bharati Case (1973):

» Highlighted that DPSPs are
fundamental in the governance of the
country and cannot be ignored.

e Minerva Mills Case (1980):

» Reiterated that Fundamental Rights
and DPSPs are complementary.
This case laid the foundation for
judicial consideration of DPSPs while
interpreting Fundamental Rights.

e UnniKrishnan Case (1993):
» Recognized the right to education as

a fundamental right, incorporating
Article 45 (DPSP) into Article 21.

v Olga Tellis Case (1985):

» The Supreme Court ruled that the
right to livelihood, though not explicitly
mentioned as a Fundamental Right, is
a derivative of the right to life under
Article 21, influenced by Article 39(a)
(DPSP).

o M.C. Mehta Cases:
» Environmental protection  under
Article 48A (DPSP) was interpreted as

part of the right to life under Article
21.

International Models of Justiciable
Socio-Economic Rights

e South Africa:

» The South African Constitution
explicitly includes socio-economic
rights as enforceable rights, such as
the right to housing, healthcare, and
education.

e lIreland:

» While similar to India’s DPSPs, certain
provisions are judicially enforceable.

Recommendations by Committees
and Experts

e National Commission to Review the
Working of the Constitution (NCRWC)
(2002):

Recommended that certain DPSPs,
such as free and compulsory
education, should be made
justiciable.

o Justice P.N. Bhagwati:

» Advocated for the progressive
realization of DPSPs through judicial
intervention.

o Law Commission Reports:

» Highlighted the need to prioritize
certain socio-economic rights for
justiciability while leaving others as
aspirational.
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Possible Approaches to Make
DPSPs Justiciable

o Categorization:

» Classify DPSPs into enforceable and
non-enforceable categories based on
feasibility and resource availability.

o Incremental Justiciability:

» Gradually make certain DPSPs
justiciable, starting with those already
interpreted as part of Fundamental
Rights, such as education and
environmental protection.

o Legislative Action:

» Pass laws operationalizing specific
DPSPs, similar to the Right to Education
Act (RTE).

o Judicial Interpretation:

» Continue the practice of reading
DPSPs into Fundamental Rights to
ensure their implementation.

Balancing Aspirations and
Practicality:

o Making DPSPs justiciable requires a
balance between constitutional ideals
and practical governance.

o While justiciability could compel the
state to act on socio-economic rights, it
must be approached cautiously to avoid
judicial overreach and ensure resource
feasibility.

Towards a Welfare State:

o Even if not fully justiciable, DPSPs serve
as a constant reminder of the state's
responsibility to strive for socio-
economic justice, making their gradual
realization essential for the welfare of
the nation.

Utility of DPSPs: A Guide to
Judicial Interpretation and
Legislation

The Directive Principles of State Policy
(DPSPs), enshrined in Part IV of the Indian

INDIAN POLITY PART - 2 [

Constitution, serve as guidelines to the
state in framing laws and policies. Although
non-justiciable, they have significant utility in
shaping judicial interpretation and legislative
action. DPSPs reflect the socio-economic
and political aspirations of the Constitution
and act as a benchmark for governance in
India.

Utility in Judicial Interpretation

e Guiding Constitutional Interpretation:

» The judiciary has relied on DPSPs to
interpret Fundamental Rights and
other constitutional provisions.

» Kesavananda Bharati Case (1973):

o Established that DPSPs are
fundamental in the governance of
the country and cannot be ignored
while interpreting Fundamental
Rights.

» Minerva Mills Case (1980):

o Declared that the harmony and
balance between Fundamental
Rights and DPSPs are essential to
the Constitution’s basic structure.

o Expanding the Scope of Fundamental

Rights:

» DPSPs have been used to broaden the
ambit of certain Fundamental Rights,
particularly Article 21 (Right to Life
and Personal Liberty).

» Unni Krishnan v. State of Andhra
Pradesh (1993):

o Incorporated Article 45 (free and
compulsory education for children)
into Article 21, leading to the Right
to Education Act, 2009.

» Olga Tellis v. Bombay Municipal
Corporation (1985):

o Recognizedtherighttolivelihood as
part of the right to life under Article
21, influenced by Article 39(a).

© Promoting Socio-Economic Justice:

» DPSPsguide courtsinachieving socio-
economic justice, as envisioned by
the Preamble.
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» M.C. Mehta Cases:

o Article 48A (protection and
improvement of the environment)
was interpreted as part of the right
to life.

» ChecksonLegislative and Executive
Action:

» Courts have used DPSPs to assess
whether legislative or executive
actions align with constitutional
goals.

» State of Tamil Nadu v. Abu Kavur Bai
(1984):

o The Supreme Court upheld the
validity of reservation policies
citing Article 46 (promotion of
educationalandeconomicinterests
of Scheduled Castes, Scheduled
Tribes, and other weaker sections).

2. Utility in Legislative Framework

Lu]

Framework for Welfare Legislation:

» DPSPs have inspired laws that align
with the vision of a welfare state.

» Examples:

o Right to Education Act, 2009:
Inspired by Article 45.

o Maternity Benefit Act,1961: Linked
to Article 39(e) and (f).

o Minimum Wages Act,1948:Rooted
in Article 43 (living wage).

Guidance for Social and Economic
Reforms:

» DPSPs have led to policies targeting
poverty alleviation, labor rights, and
rural development.

» Examples:

e Mahatma Gandhi National Rural
Employment Guarantee Act
(MGNREGA), 2005: Influenced by
Article 41 (right to work).

o Land Reform Laws: Driven by
Article 39(b) and (c) (distribution of
material resources and prevention
of wealth concentration).

e Balancing Socio-Economic Inequities:

» Articles 39A, 46, and 47 have guided
affirmative actions and welfare
schemes for weaker sections of
society.

» Examples:

o Reservation policies for SCs,
STs, and OBCs in education and
employment.

o Legitimizing Welfare Policies:

» Legislative actions aiming at socio-
economic justice often derive
legitimacy from DPSPs.

» National Food Security Act, 2013:

o Aligned with Article 47 (duty of
the state to raise the level of
nutrition).

Impact on Governance and Policy
Formulation

o Benchmark for Good Governance:

» DPSPs provide a normative framework
for policymaking, ensuring inclusivity
and welfare.

» Examples:

o Swachh Bharat Abhiyan: Inspired
by Article 47.

o Make inIndia: Guided by Article 43
(encouraging cottage industries).

e Promoting International Standards:

» DPSPs such as Article 51 (promotion
of international peace) guide India’s
foreign policy and adherence to global
conventions.

e Addressing
Challenges:

Contemporary

» DPSPs are invoked to tackle issues
such as environmental degradation
(Article 48A) and equitable resource
allocation (Article 39).

Role of DPSPs in Resolving
Constitutional Conflicts

e Harmonization with Fundamental

Rights:

» DPSPs have been reconciled with
Fundamental Rights through judicial

innovation.
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» Champakam Dorairajan Case (1951):

o Clarified the non-justiciability
of DPSPs but led to the First
Constitutional Amendment,
introducing  affirmative  action
policies.

e Doctrine of Harmonious Construction:

» Courts adopt this doctrine to
balance conflicts between DPSPs and
Fundamental Rights.

» Example:

o Minerva Mills Case: Ensured that
both Fundamental Rights and
DPSPs are given equal importance.

o Guiding Economic Policies Amid
Freebies Debate:

» DPSPslike Article 39(b) and (c) provide
legitimacy towelfaremeasures, though
critics argue against unsustainable
“freebies” that strain public finances.

Observations by Legal Experts and
Committees

e B.R. Ambedkar:
» Referred to DPSPs as “instrumental

principles” to guide future
governments toward socio-economic
democracy.

o Supreme Court Observations:

» “DPSPs are fundamental in the
governance of the country and the
state is duty-bound to implement
them” - Kesavananda Bharati Case.

o Law Commission Reports:

» Recommended  periodic  review
of legislation to align with DPSPs,
especially for education, health, and
environmental policies.

DPSPs, as a constitutional manifesto, act
as a guiding light for governance, judicial
interpretation, and legislative action.

While their non-justiciability allows flexibility,
their significant influence ensures that they
remain central to India’'s socio-economic
transformation.

Making selective DPSPs justiciable or
integrating them with Fundamental Rights

INDIAN POLITY PART - 2

through judicial interpretation may further
strengthen their utility in achieving the
constitutional vision of a welfare state.

Balance of Rights and Duty

The concept of balancing rights and duties
is central to any democratic society and
legal framework. The Indian Constitution,
through its various provisions, emphasizes a
harmonious relationship between the rights
of citizens and their corresponding duties
to maintain social order, promote the public
good, and uphold the ideals of justice, liberty,
equality, and fraternity.

Understanding Rights and Duties

e Fundamental Rights (Part Ill of the
Constitution):

» Fundamental Rights are enforceable
in a court of law and protect citizens
against arbitrary actions by the state.

» Examples:
o Right to Equality (Article 14-18)
o Right to Freedom (Article 19-22)

o RightagainstExploitation(Article
23-24)

» They ensure individual liberty,
protection from discrimination,
and participation in democratic
processes.

e Fundamental Duties (Part IV-A of the
Constitution):

» Introduced by the 42nd
Constitutional Amendment (1976)
ontherecommendation of the Swaran
Singh Committee, these duties are
non-justiciable moral obligations for
every citizen.

» Examples:

o To uphold and protect the
sovereignty, unity, and integrity of
India.

o To promote harmony and the spirit
of common brotherhood.
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2. Philosophical Basis

B

Gandhian Philosophy:

» Nishkama Karma from the Bhagavad
Gita emphasizes that fulfilling one’s
dutiesnaturally ensures the enjoyment
of one’s rights.

Western Philosophical Thought:

» Thinkers like John Locke and
Immanuel Kant argued that while
rights are essential for individual
freedom, duties are necessary to
ensure societal order.

Indian Context:

» Mahatma Gandhi emphasized duties
over rights, stating that rights arise
naturally when one performs one's
duties.

3. Constitutional Provisions:
Interrelation of Rights and Duties

Ll

Duties Complementing Rights:

» Fundamental Rights ensure personal
liberty, while Fundamental Duties
emphasize the collective good.

Example:

» Article 19 (Freedom of Speech and
Expression) is balanced by the duty
to avoid hate speech and protect
communal harmony.

Directive Principles of State Policy
(DPSPs):

» While non-justiciable, DPSPs (Part
IV) aim to promote socio-economic
rights, indirectly tying the duty of the
state to create an equitable society.

4. Judicial Perspectives on Balancing
Rights and Duties

Lu]

Kesavananda Bharati v. State of Kerala
(1973):

» The Basic Structure Doctrine
ensures that no right can override
the principles of justice, equality, and
liberty enshrined in the Constitution.

Bijoe Emmanuel v. State of Kerala
(1986):

L]

(]

» Theright to freedom of religion (Article
25) was upheld while interpreting
duties, ensuring individual liberty
within the bounds of public order.

MC Mehta v. Union of India (1988):

» Emphasized the duty of citizens
to protect and improve the natural
environment under Article 51A(g).

Minerva Mills v. Union of India (1980):

» The Supreme Court maintained that
harmony between rights and duties
is essential for the integrity of the
Constitution.

5. Challenges in Balancing Rights and
Duties

L]

Overemphasis on Rights:

» Citizens often demand rights but
neglect their corresponding duties.

» For instance, while the right to clean
air and water is claimed, the duty
to protect the environment is often
ignored.

Non-Justiciability of Duties:

» Fundamental Duties are non-
justiciable, which limits their
enforceability, leading to a lack of
accountability.

Conflicting Rights:

» Individual rights (e.g, freedom of
speech) sometimes conflict with
collective duties (e.g, maintaining
communal harmony).

6. International Perspective

(]

Universal Declaration of Human Rights
(UDHR, 1948):

» Article 29 emphasizes that individual
rights are subject to limitations to
secure respect for others' rights and
the general welfare.

Socialist Constitutions (e.g., USSR,
China):

» Emphasize duties over
promote collective welfare.

rights to
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o American Bill of Rights:

» Prioritizes individual liberties but also
relies on civic responsibilities, such as
jury duty and taxation.

Promoting a Balanced Approach

e Civic Education:

» Introduce value-based education to
instill awareness of duties alongside
rights.

e Judicial Activism:

» Encourage the judiciary to interpret
rights in the context of duties, ensuring
societal harmony.

o Policy Interventions:

» Implement laws and policies that
encourage responsible citizenship
(e.g., Swachh Bharat Abhiyan).

o Legal Enforcement:

» While duties are non-justiciable,
integrating duties into enforceable
laws can ensure compliance.

The balance between rights and duties is
crucial for sustaining a vibrant democracy
and achieving the goals of the Indian
Constitution.

Rights empower individuals, while duties
bind them to the collective good, ensuring an
equitable and harmonious society.

A balanced approach to rights and duties,
with active participation from citizens and
the state, is necessary for India’s socio-
economic and political progress.

Duties in the
Contemporary Era

The concept of duties has gained
significant attention in the contemporary
era, particularly in the context of growing
challenges like climate change, technological
advancements, increasing inequalities, and
the erosion of social values. Duties, whether
individual, societal, or constitutional, act as a
counterbalance to the rights of individuals,
ensuring that the exercise of rights does not
come at the expense of collective welfare.

INDIAN POLITY PART - 2

Evolution of Duties in the
Contemporary Context

v Constitutional Duties:

» In India, the Fundamental Duties
(Article 51A) reflect the growing need
for collective responsibility.

» These duties were introduced by the
42nd Constitutional Amendment
Act (1976) and emphasize moral,
ethical, and civic obligations.

o Global Perspective:

» The Universal Declaration of Human
Rights (UDHR, 1948) mentions duties
in Article 29, ensuring that rights align
with the general welfare of society.

» The Paris Agreement (2015) stresses
duties of nations and individuals in
combating climate change.

2. Contemporary Challenges and

Relevance of Duties

e Climate Change and Environmental
Responsibility:

» Duties towards environmental
protection  (Article 51A(g)) are
critical in tackling challenges like
global warming, deforestation, and
biodiversity loss.

v Caselaw:

» In MC Mehta v. Union of India (1988),
the Supreme Court highlighted
the duty of citizens to protect the
environment.

e Technological Responsibility:

» The rise of digital platforms brings
dutiessuchasavoidingmisinformation,
respecting digital privacy, and
promoting ethical use of Al.

» Example: The duty to refrain from hate

speech on social media platforms is
essential for societal harmony.

o Public Health and
Response:

Pandemic

» The COVID-19 pandemic underscored
dutieslikeadheringtohealthprotocols,
getting vaccinated, and respecting
healthcare workers.
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o Social Equity:

» Duties to uplift marginalized
communities align with constitutional
ideals of justice and equality.

o Global Peace and Cooperation:

» Duties extend to respecting
international laws and fostering global
peace amid conflicts and terrorism.

Categories of Contemporary Duties

e Individual Duties:

» Followinglaws, payingtaxes, protecting
public property, and contributing to
community welfare.

v Societal Duties:

» Promoting inclusivity, ensuring gender
justice,andsupportingunderprivileged
sections.

e Environmental Duties:

» Reducing carbon footprints,
conserving resources, and
participating in reforestation drives.

o Technological Duties:

» Ensuring ethical use of technology,
avoiding cybercrimes, and respecting
intellectual property.

e Gilobal Duties:
» Supporting global initiatives like the

Sustainable Development Goals
(SDGs) and combating climate
change.

Judicial Perspectives

© MC Mehta v. Union of India (1988):

» The Supreme Court emphasized
the fundamental duty of citizens to
protect the environment under Article
51A(g).

v Javed v. State of Haryana (2003):

» The Court highlighted that rights
and duties must go hand in hand to
achieve constitutional goals.

v Prakash Singh v. Union of India (2006):

» Emphasized the duty of Ilaw
enforcement agencies to maintain
public order and citizens’ duty to
cooperate with authorities.

6.

Observations of Legal Experts and
Committees

o Swaran Singh Committee (1976):

» Recommended the inclusion
of Fundamental Duties in the
Constitution, emphasizing their role in
maintaining social harmony.

e Justice H.R. Khanna:

» Highlighted the intrinsic relationship
between rights and duties, stating that
one cannot exist without the other.

e Law Commission of India:

» Advocated incorporating duties in
education systems to create a sense
of responsibility among citizens.

Criticism of Duties

e Non-Justiciability:

» Fundamental Duties in India are not
enforceable by law, limiting their
impact.

e Lack of Awareness:

» Many citizens are unaware of their
constitutional duties.

e Conflict with Rights:

» Overemphasis on duties can
sometimes lead to the suppression
of individual rights, particularly in
authoritarian regimes.

Promoting Duties in the
Contemporary Era

o Educational Initiatives:

» Incorporating civic educationinschool
curriculums to instill awareness about
duties.

o Legislative Reforms:

» Creating enforceable laws around
critical duties like environmental
protection and tax compliance.

o Public Campaigns:

» Government and NGOs should run
awareness campaigns on duties,
similar to the Swachh Bharat
Mission.
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Judicial Activism:

» Courts can interpret rights in the light
of duties to promote balance and

societal welfare.

8. Examples of Duties in Action

B

B

Environmental Movements:

» Chipko Movement: Citizens fulfilling
their duty to protect forests.

» Clean Ganga Mission: Emphasizes
in  environmental

citizens’ role
conservation.

Digital Responsibility:

» Tackling fake news during elections

by refraining
misinformation.

from

spreading
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e COVID-19 Pandemic:

» Wearing masks, maintaining social
distancing, and supporting public
health campaigns.

In the contemporary era, duties are
as significant as rights for the holistic
development of society.

While  Fundamental Rights empower
individuals, duties bind them to the collective
good, creating a balanced and sustainable
democratic framework.

Promoting the fulfillment of duties through
awareness, legal reforms, and judicial
interpretation can pave the way for a more
responsible and equitable society.
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