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Constitutionalism — Critiques

and Interface Between

Constitution & People

1. Understanding Constitutionalism

B

Definition: The philosophy of limited
government under a supreme law;
ensures government accountability and
individual freedoms.

Core Principles:

» Rule of law.

» Separation of powers.

» Fundamental rights and freedoms.

» Accountability and checks on

authority.

2. Critiques of Constitutionalism

Ll

Eurocentric Nature:

» Comment by Granville Austin: Indian
constitutionalism reflects a balance
between Western ideals and Indian
social realities but often struggles with
over-reliance on colonial frameworks.

Elite Bias:

» Law Commission of India
(170th Report): Criticized limited
representation of marginalized groups
in legislative bodies.

» Example:  Constituent
criticized for
representation  of
Scheduled Castes.

Assembly
inadequate
women and

Judicial Overreach:

» Justice DY. Chandrachud emphasized
balancing constitutional morality with
social realities.

Gap Between Theory and Practice:

» Law Commission (239th Report):
Highlighted the weak implementation
of provisions related to tribal rights
under the Fifth and Sixth Schedules.

3.
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Interface Between Constitution
and People

Social Contract:

» Justice P.N. Bhagwati: Described
the Constitution as a “transformative
document” aimed at bridging the gap
between governance and people.

Empowerment Through Rights:

» Supreme Court in  Vishaka
Guidelines (1997): Recognized PIL as
a mechanism to empower citizens,
especially women, in workplaces.

» Observation by Dr. B.R. Ambedkar:
The Constitution is only as effective as
its implementation by the government
and awareness among citizens.

Role of Local Governments:

» 73rd and 74th Amendments:
Promoted grassroots democracy.

» Supreme Court in Rajendra Singh v.
State of U.P.. Emphasized the need
for robust financial devolution to
strengthen local governance.

Challenges in Accessibility:

» Law Commission (255th Report):
Recommended simplification of legal
language and procedures to make
justice more accessible.

Emergence of Civil Society:

» Supreme Court Observation
in Prakash Singh Case (2006):
Recognized the role of civil society
in ensuring accountability of police
reforms.

Judiciary as a People’s Institution:

» Landmark cases such as Navtej
Singh Johar v. Union of India (2018)
advanced social justice.

» Concerns: Long pendency of cases
and lack of diversity in judiciary
as highlighted by Justice Rohinton
Nariman.

4. Critiques of the Indian Constitution

in Practice

Overemphasis on Rights Over Duties:
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» Justice Ranganath Mishra (Chief
Justice of India): Fundamental Duties
must be given equal prominence to
rights for societal cohesion.

o Lack of Clarity on Federalism:

» S.R. Bommai v. Union of India
(1994): Supreme Court emphasized
federalism as a basic feature of the
Constitution but criticized misuse of
Article 356.

o Economic Inequality:

» Despite provisions under DPSPs,
socioeconomic inequalities persist.

» Supreme Court in Olga Tellis v.
Bombay Municipal Corporation
(1985): Recognized the right to
livelihood as integral to the right to
life.

o Underrepresentation of Minorities:

» Law Commission (246th Report):
Highlighted systemic barriers faced
by linguistic and religious minorities.

Strengthening the Interface

o LegalLiteracy Campaigns:

» National Legal Services Authority
(NALSA): Recommended grassroots-
level campaigns to educate citizens
on constitutional rights and duties.

o Participatory Governance:

» SupremeCourtinVineetNarainCase
(1998): Advocated for transparency
and participatory mechanisms to
enhance governance.

e Constitutional Amendments:

» Law Commission (245th Report):
Suggested amendments to address
changing social and economic
realities, such as privacy rights.

o Reforms in Judiciary:

» Supreme Court in All India Judges’
Association Case (1993): Called for
judicial reforms to ensure speedy
justice delivery.

e Decentralization of Power:

» Justice P.N. Bhagwati: Stressed
on strengthening Panchayati Raj
institutions to promote participatory
democracy.

6. Conclusion

v Justice H.R. Khanna: “Constitutionalism
is a continuous journey of bridging gaps
between the written word and societal
realities.”

e A dynamic Constitution ensures
adaptability to societal changes while
safeguarding core democratic values.

Constitutional Morality

Definition and Concept

o Constitutional Morality: Adherence to
the values and principles enshrined in
the Constitution, ensuring justice, liberty,
equality, and fraternity.

e Dr.B.R. Ambedkar’s View:

» Constitutional morality is the
“conscience” of the Constitution.

» It requires individuals to place the
Constitution above personal or social
beliefs.

e Significance:
» Acts as a guiding principle for

interpreting and implementing
constitutional provisions.

» Balances conflicting interests in a
pluralistic society.

» Ensures the supremacy of
constitutional values over societal or
political pressures.

Introduction to Constitutional
Morality

o Definition: Constitutional morality refers
to the adherence to constitutional
values, principles, and ideals to guide
both governance and societal behaviour.
It ensures that democratic principles
are upheld while safeguarding individual
freedoms and justice.

e Origin of the Concept:

» First articulated by Dr. B.R. Ambedkar
during debates in the Indian
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Constituent Assembly.He emphasized
the need for constitutional morality
to sustain democracy and prevent
tyranny.

3. Principles of Constitutional

Morality

o Supremacy of the Constitution:

» Constitutional morality places the
Constitution above all institutions and
practices.

» Kesavananda Bharati v. State of
Kerala (1973). The Supreme Court
upheld the Basic Structure Doctrine,
ensuring that constitutional values
remain supreme even over legislative
amendments.

© Rule of Law:

» Everyone, including the state, is
subject to the Constitution.

» Maneka Gandhi v. Union of India (1978):
The Supreme Court expanded the
interpretation of Article 21, linking it
to constitutional morality by ensuring
procedural fairness and justice.

o Equality and Justice:

» Ensuresthe protection of marginalized
groups and social justice.

» Navtej Singh Johar v. Union of India
(2018). Decriminalized homosexuality
by recognizing equality, dignity, and
privacy as core constitutional values.

o Balancing Traditions with Modernity:

» Constitutional morality allows
traditional practices to continue
only if they align with constitutional
principles.

» Indian Young Lawyers Association v.
State of Kerala (2018): The Supreme
Court upheld the right of women
to enter the Sabarimala temple,
overriding patriarchal customs.

e Transformative Constitution:

» Recognizes the Constitution as a living
document that evolves with societal
needs.

INDIAN POLITY PART -1

» Shayara Bano v. Union of India (2017):
Declared triple talaq unconstitutional,
citing constitutional morality as a tool
for social reform.

Judicial Articulation of
Constitutional Morality

o Protection of Fundamental Rights:

» Courts often invoke constitutional
morality to protect fundamental rights
against societal norms.

» Example: Navtej Singh Johar v. Union
of India.

o Judicial Review and Interpretation:

» Constitutional morality acts as a
guiding principle for interpreting laws.

» Justice K.S. Puttaswamy v. Union of
India (2017). Right to privacy was
declared a fundamental right based
on constitutional morality.

e Ensuring Secularism:

» Courts use constitutional morality to
uphold secular principles in a multi-
religious society.

» SR Bommai v. Union of India (1994):
Emphasized secularism as a basic
feature of the Constitution.

Case Law Substantiating
Constitutional Morality

o Kesavananda Bharati v. State of Kerala
(1973):

» The court laid down the Basic
Structure Doctrine, safeguarding
constitutional morality by preventing
the legislature from altering the core
values of the Constitution.

e Navtej Singh Johar v. Union of India
(2018):

» Decriminalization of Section 377 of
IPC. The judgment emphasized that
societal morality cannot override
constitutional morality, which upholds
equality and dignity.

o Shayara Bano v. Union of India (2017):
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» Instant triple talaq was struck down
as unconstitutional. The judgment
underscored constitutional morality’s
role in protecting gender justice.

Indian Young Lawyers Association v.
State of Kerala (2018):

» Allowed women of all ages to enter
the Sabarimala temple, ruling that
customs contravening constitutional
morality cannot be sustained.

Justice K.S. Puttaswamy v. Union of
India (2017):

» Privacy was elevated to a fundamental
right. Constitutional morality was
invoked to safeguard individual
autonomy in the face of invasive state
actions.

Joseph Shine v. Union of India (2018):

» Decriminalized adultery under Section
497 of IPC, citing constitutional
morality to uphold individual dignity
and gender equality.

6. Critiques of Constitutional Morality

Ll

Ambiguity in Application:

» Critics argue that the concept lacks
clear definition and scope, leading to
subjective judicial interpretations.

» Example: Divergence in judicial
opinions on Sabarimala vs. Shayara
Bano cases.

Judicial Overreach:

» Constitutional morality may lead to
courts encroaching on legislative and
executive domains.

» Arun Jaitley criticized this as judicial
supremacy under the guise of
morality.

Conflict with Social Morality:

» Often pits constitutional principles
against deeply entrenched social
norms, causing societal resistance.

» Example: Backlash the
Sabarimala judgment.

against

7. Importance of Constitutional
Morality in Governance

Promotes Social Justice:

» Bridges gaps between constitutional
ideals and societal practices.

Protects Individual Freedoms:

» Ensures that laws and policies
prioritize fundamental rights.

Fosters Democratic Culture:

» Encourages respect for diversity and
inclusivity in governance.

Dynamic Governance:

» Enables the state to adapt
constitutional principles to
contemporary challenges.

8. Conclusion

(]

Justice H.R. Khanna: Constitutional
morality is not a fixed concept but a
principle that evolves with society.

Law Commission (Report 242):
Advocated constitutional morality as a
safeguard against arbitrary state actions
and misuse of power.

Granville Austin: Described the Indian
Constitution as a “social revolution”
document, requiring  constitutional
morality to fulfil its transformative goals.

Bureaucracy and
Constitutional Law

1. Introduction

L]

L]

Definition of Bureaucracy:

» Bureaucracy is the administrative
machinery of the government
responsible for implementing laws
and policies.

» Max Weber's Theory: Bureaucracy
operates on principles of hierarchy,
rules, and specialization, ensuring
efficiency and order.

Constitutional Law:

» Provides the framework for the
functioning,powers,andaccountability
of bureaucracy.
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» Balances administrative efficiency
with democratic accountability and
individual rights.

2. Role of Bureaucracy in

Constitutional Law

o Policy Implementation:

» Executes the laws and policies framed
by the legislature within constitutional
limits.

o Adherence to Rule of Law:

» Bureaucracy operates under Article 14
(equality before the law) and ensures
uniform application of laws.

» Case Law: E.P. Royappa v. State of
Tamil Nadu (1974): Reiterated the need
for bureaucratic decisions to be non-
arbitrary and based on rule of law.

o Safeguarding Fundamental Rights:

» Ensures that administrative actions do
not violate citizens' rights guaranteed
under Part Ill of the Constitution.

» Case Law: Maneka Gandhi v. Union
of India (1978): Bureaucratic action
must meet the test of reasonableness
under Article 21.

o Public Service Delivery:

» Implements welfare schemes and
policies aimed at fulfilling Directive
Principles of State Policy (DPSPs).

3. Constitutional Provisions Relating

to Bureaucracy

e Articles 308-323:

» Define the structure, recruitment, and
conditions of service of civil servants.

e Article 311:

» Provides protection to civil servants
against arbitrary dismissal, removal,
or reduction in rank.

e Part XIV (Services Under the Union and
States):

» Defines the framework for All India
Services and Central Services.

v Article 323A:

INDIAN POLITY PART -1

» Establishes Administrative Tribunals
for resolving disputes related to
service matters.

e Article 50:

» Separation of the judiciary
from the executive, limiting the
influence of bureaucracy on judicial
independence.

Key Principles Governing
Bureaucracy

o Neutrality and Impartiality:

» Bureaucrats must function without
political bias.

» Supreme Court in T.N. Seshan v.

Union of India (1995): Emphasized
impartiality of election officials.

o Accountability:

» Administrative actions are subject
to judicial review and parliamentary
scrutiny.

» Case Law: S.P. Sampath Kumar v.
Union of India (1987): Administrative

tribunals must ensure accountability
of bureaucratic actions.

e Meritocracy:

» Recruitment based on merit
ensures an efficient and competent
administrative structure.

Judicial Observations on
Bureaucracy

e Judicial Review:

» Bureaucratic actions are subject to
review under Articles 32 and 226.

» Case Law: AK. Kraipak v. Union of
India (1969): Held that administrative
decisions should not violate principles
of natural justice.

© Doctrine of Pleasure:

» Bureaucrats serve at the “pleasure
of the President/Governor” but with
safeguards.

» Case Law: Union of India v. Tulsiram
Patel (1985): Explained the scope of
Article 311 and upheld safeguards
against arbitrary dismissal.
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© Good Governance and Rule of Law:

must
values

» Bureaucracy
constitutional
justice.

uphold
and ensure

» Case Law: Vineet Narain v. Union of
India (1998). Highlighted the role of
bureaucracy in combating corruption
and ensuring accountability in
governance.

Law Commission Reports on
Bureaucracy

o Law Commission (Report 77):

» Advocated reforms for greater
transparency and efficiency in
bureaucracy.

e Law Commission (Report 196):

» Recommended amendments
to reduce procedural delays in
administrative decision-making.

e Second Administrative Reforms

Commission:

» Suggested reforms for lateral entry,
training, and performance-based
evaluation of bureaucrats.

Challenges in Bureaucracy and
Constitutional Law

e Political Interference:

» Bureaucratic independence often
compromised due to undue political
influence.

» Example:Frequenttransfers of officers
like Ashok Khemka.

v Corruption:

» Weak accountability mechanisms
lead to corruption and inefficiency.

» Case Law: Vineet Narain v. Union of
India (1998): Directed institutional
reforms to curb corruption.

o Arbitrary Actions:

» Bureaucratic discretion sometimes
results in misuse of power.

» Case Law: Kishan Lal v. Union of
India (1998): Reiterated the need
for transparency in administrative
actions.

8.

10.

o Lack of Innovation:

» Bureaucraticrigiditylimitsadaptability
to new challenges.

Reforms to Strengthen
Bureaucracy

e Performance Evaluation:

» Shiftfromseniority-basedpromotions
to performance-linked incentives.

o Lateral Entry:

» Introduction of professionals from
private sectors to enhance efficiency.

e Transparency Measures:

» Implementation of the Right to
Information Act (2005) to increase
accountability.

e Judicial Observations on Reforms:

» Supreme Court in Prakash Singh v.
Union of India (2006): Recommended
police reforms to reduce bureaucratic
inefficiency.

Elaboration on the Relationship
Between Bureaucracy and
Constitutional Law

e Administrative Law and Constitutional
Framework:

» Administrative actions are guided
and restricted by constitutional
principles.

e Judicial Role in Balancing:

» Judiciary ensures that bureaucracy
does not exceed its constitutional
mandate.

o Welfare State Goals:

» Bureaucracy operationalizes the
Directive Principles of State Policy
(DPSPs) to achieve social justice.

Case Law Substantiating the
Theory

o E.P. Royappa v. State of Tamil Nadu
(1974):

» Introduced the concept of equality
as a dynamic principle, applicable to
bureaucratic actions.
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Maneka Gandhi v. Union of India
(1978):
» Stressed the need for fairness and

reasonableness in administrative
actions.

A.K. Kraipak v. Union of India (1969):

» Held that administrative discretion is
not immune to judicial review.

Vineet Narain v. Union of India (1998):

» Established the necessity of an
independent and accountable
bureaucracy to uphold constitutional
principles.

Conclusion

B

Bureaucracy, as the executor of
constitutional mandates, must function
transparently, efficiently, and impartially
while adhering to the principles of
constitutional law.

Continuous reforms, judicial oversight,
and adherence to constitutional morality
are essential for an effective and
accountable bureaucratic system.

INDIAN POLITY PART -1 7

» Magna Carta (1215): Introduced
the idea of limited government and
individual rights.

» British Constitutional Evolution:

o Parliamentary supremacy,
responsible government, and rule
of law.

Modern Era:
» American Constitution (1787):

o Introduced federalism, separation
of powers, and judicial review.

» French Revolution (1789):

o Propagated liberty, equality, and
fraternity as constitutional ideals.

Colonial Experience in India:
» Regulating Act (1773):

o Introduced the concept of limited
governance.

» Government of India Act (1935):
e Basis for India’s federal structure.

» IndianNational Congress: Advocated
constitutional reforms and people’s
sovereignty.

3. Key Constitutional Ideas Embedded

Evolution of Constitutional i the Indian Constitution

Ideas

o Democracy:

. » Ensures representation,
Introduction accountability, and participatory
e Definition: The evolution of constitutional governance.

» Comment by Justice D..

Chandrachud:

o Democracy in India goes beyond
elections, incorporating social and
economic justice.

ideas refers to the dynamic development
of principles, doctrines, and frameworks
that form the backbone of governance
and legal systems.

e Purpose:

» Adapt to changing societal, political, °
and economic needs.

Secularism:

» Separation of religion from the state,

» Balance between continuity and promoting religious harmony.

change. » Supreme Court in S.R. Bommai v.

Union of India (1994):

o Defined secularism as part of the
Basic Structure Doctrine.

Historical Evolution of

Constitutional Ideas
e Ancient and Medieval Period: e Rule of Law:
» Dharma in Indian Tradition: Provided

» Equality before the law and supremacy
the concept of rule of law.

of the Constitution.
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» Case Law: AK Gopalan v. State
of Madras (1950): Emphasized
procedural safeguards under the law.

Fundamental Rights and Duties:

» Balance individual freedoms with

responsibilities.

» Case Law: Maneka Gandhi v. Union of
India (1978):

o Expanded the scope of Article 21
(right to life and personal liberty).

Social Justice:

» Focus on eliminating inequality
through DPSPs (e.g., Articles 38, 39).

» Law Commission (242nd Report):

o Advocated reforms to strengthen
socio-economic rights.

Federalism:

» Division of powers between the Union
and the States (e.g., Article 246).

» Supreme Court in Keshavananda
Bharati v. State of Kerala (1973):

o Upheld federalism as part of the
Basic Structure Doctrine.

4. Evolution of Constitutional
Interpretation

=

Originalism to Dynamism:

» Early emphasis on the letter of the law
transitioned to a purposive approach.

» Case Law: Keshavananda Bharati v.
State of Kerala (1973):

o Introduced the Basic Structure
Doctrine to prevent arbitrary
constitutional amendments.

Expanding Fundamental Rights:

» Maneka Gandhi v. Union of India
(1978):

o Redefined Article 21 to include
substantive due process.

Judicial Activism:

» Proactive judiciary in advancing
constitutional ideals.

» Case Law: Vishaka v. State of
Rajasthan (1997):
o Framed guidelines on sexual

harassment at the workplace.

L]

Balancing Rights and Duties:

» Recent emphasis on fundamental
duties under Article 51A.

Observations on the Evolution

L]

Dr. B.R. Ambedkar:

» Advocated for a transformative
Constitution aimed at achieving social
and economic justice.

Supreme Court in Keshavananda

Bharati Case (1973):

» Evolution of constitutional ideas
ensures adaptability while preserving
core values.

Justice Krishna lyer:

» Highlighted the need for constitutional
interpretation to reflect societal
changes.

Law Commission (170th Report):
» Recommended steps to harmonize

constitutional principles with
contemporary realities.
Challenges in Evolving
Constitutional Ideas
e Conservatism vs. Progressivism:
» Conflict between traditional

interpretations and dynamic needs.
Judicial Overreach:

» Courts accused of legislating under
the guise of constitutional evolution.

Implementation Gap:

» Delayedimplementationofprogressive
ideas like Uniform Civil Code.

Case Law Substantiating Evolution

L]

A.K. Gopalan v. State of Madras (1950):

» Focused on procedural due process
but limited in scope.

Maneka Gandhi v. Union of India
(1978):
» Broadened interpretation of

fundamentalrights, particularly Article
21.
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Keshavananda Bharati v. State of
Kerala (1973):

» Introduced the Basic Structure

Doctrine, limiting Parliament’s power
to amend the Constitution.

Vishaka v. State of Rajasthan (1997):

» Interpreted constitutional principles
to address gaps in statutory law.

Navtej Singh Johar v. Union of India
(2018):

» Evolved constitutional ideals to
decriminalize homosexuality under
Section 377 IPC.

8. Conclusion

Lu]

The evolution of constitutional ideas
ensures that the Constitution remains a
living document capable of addressing
new challenges while adhering to its
foundational principles.

Balancing continuity and change is
critical to preserving the Constitution’s
relevance and integrity.

Comparative Analysis of Indian

Constitution

1. Introduction

Ll

The Indian Constitution is a unique blend
of borrowed features and homegrown
principles, combining elements
of Western liberal democracy and
indigenous needs.

Granville Austin: Described the
Constitution as a document of “social
revolution and cohesion.”

2. Comparative Analysis with Major
Constitutions

[u]

Indian Constitution VS. British
Constitution:

» Similarities:

o Parliamentary system of
government.

INDIAN POLITY PART -1

o Concept of Rule of Law.
» Differences:

e India has a written constitution;
Britain's constitution is largely
unwritten.

e Indiais a federal state, while Britain
is a unitary state.

» Judicial Observation:

o Kesavananda Bharati v. State
of Kerala (1973): Indian judiciary
enjoys the power of judicial review,
unlikeinBritainwhere parliamentary
sovereignty is absolute.

Indian Constitution VS. uU.S.
Constitution:

» Similarities:
o Written Constitution.

o Fundamental Rights (Bill of Rights
in the U.S.).

o Separation of powers among three
branches.

» Differences:

o US. follows a presidential system;
India has a parliamentary system.

o US. has a rigid constitution, while
India’s is flexible-rigid.

» Case Law:

o LR. Coelho v. State of Tamil Nadu
(2007): Indian judiciary can review
amendments violating the Basic
Structure Doctrine, unlike the U.S,
where the Constitution is supreme
without such limitations.

Indian Constitution vs. Canadian
Constitution:

» Similarities:

o Federal system with a strong
center.

o Adoption of
democracy.

parliamentary

» Differences:

o Canada has fewer fundamental
rights; India provides a
comprehensive list in Part ll.

o Canada’s Constitution lacks
directive principles like India’s Part
IV.
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» Judicial Observation:

e S.R. Bommai v. Union of India
(1994): Indian federalism is “quasi-
federal,” inspired by the Canadian
model.

e Indian Constitution vs. South African
Constitution:

» Similarities:
e Provision for socio-economic
rights.
o Judicial activism to uphold
constitutional values.
» Differences:

e South Africa’s constitution
allows direct public participation
in amendments; India follows
parliamentary procedures.

» Case Law:

o Vishaka v. State of Rajasthan
(1997): Indian judiciary, like South
Africa, interprets constitutional
provisions dynamically to Afill
legislative gaps.

o Indian Constitution vs. Australian
Constitution:

» Similarities:
o Federal structure with a bicameral
legislature.
» Differences:

o Australia lacks a Bill of Rights; India
provides enforceable Fundamental
Rights.

e Australia does not have Directive
Principles of State Policy.

3. Unique Features of the Indian

Constitution

o Comprehensive and Detailed:
» Longest written constitution.

» Covers various governance aspects in
detail.

o Blend of Rigidity and Flexibility:

» Rigid for some amendments (Article
368); flexible for others (simple
majority).

e Integration of Fundamental Rights and
DPSPs:

» Ensures civil-political rights and
socio-economic justice.
o Quasi-Federal Structure:
» Centralized federalism with residual
powers to the Union.
e Directive Principles of State Policy:

» Social justice-oriented framework
absent in many constitutions.

Observations and Views

e Dr.B.R. Ambedkar:

» Called the Indian Constitution a
“layered mosaic” reflecting diverse
influences and needs.

e Justice Y.V. Chandrachud:

» Described the Indian Constitution
as a “pragmatic and adaptable
framework.”

e Law Commission (170th Report):

» Highlighted the flexibility of the Indian
Constitution in adapting borrowed
features to Indian conditions.

Challenges in Comparative Analysis

e Cultural and Socioeconomic

Contexts:

» Differences in history, culture,
and social structures Ilimit direct
comparisons.

e Judicial Activism vs. Restraint:

» Indian judiciary’s proactive role is
unique compared to its counterparts.

e Rigidity in Amendments:

» US. Constitution allows minimal
amendments; Indian Constitution
permits frequent changes, which
raises concerns about dilution of its
core.

Case Laws Supporting Comparative
Analysis

e Kesavananda Bharati v. State of Kerala
(1973):
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» Basic Structure Doctrine limits
the flexibility of constitutional
amendments, unique to India.

S.R. Bommai v. Union of India (1994):

» Upheld the quasi-federal nature of
Indian federalism, distinct from the
u.sS.

Maneka Gandhi
(1978):

» Expanded the scope of personal
liberty under Article 21, reflecting a
progressive approach similar to South
Africa.

Vishaka v. State of Rajasthan (1997):

» Judicial guidelines on
harassment, reflecting
judicial law-making.

LR. Coelho v. State of Tamil Nadu

(2007):

» Reinforced judicial review powers,
unlike parliamentary supremacy in
Britain.

v. Union of India

workplace
dynamic

Theory: Indian Constitution as a

Hybrid Model

Lu]

Combines the strengths of various
constitutional systems while adapting
them to the Indian context.

Blend of Governance Models:

» UK. Parliamentary system and Rule of
Law.

» US.: Fundamental
separation of powers.

Rights and

» Canada: Federal structure with a

strong center.

» Ireland: Directive Principles of State
Policy.

Judicial Innovation:

» Indian judiciary has uniquely evolved

constitutional doctrines like Basic
Structure.

8. Conclusion

B

The Indian Constitution is a dynamic
document, integrating global
constitutional wisdom while tailoring it
to India’s diverse realities.

L]

INDIAN POLITY PART -1 [h!

Comparative analysis underscores its
adaptability, pragmatism, and potential
for addressing future challenges.

Indian Constitution and

Borrowed Legacy

1. Introduction

L]

The Indian Constitution is a blend of
borrowed principles and indigenous
ideas, crafted to address the unique
socio-political realities of India.

Dr. B.R. Ambedkar: The Constitution
borrowed the best features from other
constitutions to ensure its effectiveness
while adapting them to Indian needs.

2. Borrowed Features of the Indian
Constitution

L]

From the British Constitution:

» Parliamentary system of government.
Rule of Law.

Single citizenship.

Bicameral legislature.

vV VvV Vv VY

Observation:

o Supreme Court in Shiv Sagar
Tiwari v. Union of India (1996):
Parliamentary democracy ensures
accountability of the executive to
the legislature.

From the U.S. Constitution:

» Fundamental Rights (Part IIl).
Independence of Judiciary.
Judicial Review.

Separation of powers.

vV vV Vv VY

Case Law:

o Kesavananda Bharati v. State
of Kerala (1973): Upheld judicial
review as part of the Basic Structure
Doctrine.

From the Irish Constitution:

» Directive Principles of State Policy
(Part IV).
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» Observation:

o Justice YV. Chandrachud: DPSPs
provide a “moral compass” for
governance, guiding state policy
towards socio-economic justice.

From the Canadian Constitution:

» Federal system with a strong center.
» Residuary powers to the Union.

» Judicial Observation:

e S.R. Bommai v. Union of India
(1994): Highlighted India’s quasi-
federal structure inspired by
Canada.

From the Australian Constitution:
» Concurrent List.

» Freedom of trade and commerce
within the country.

» Comment:

o Law Commission (170th Report):
Praised the flexibility provided by
the concurrent list in addressing
state and national issues.

From the French Constitution:

» Republicandideals of Liberty, Equality,
and Fraternity (Preamble).

» Judicial Reference:

o Indira Nehru Gandhi v. Raj
Narain (1975): Reaffirmed the
importance of liberty and equality
as constitutional principles.

From the South African Constitution:
» Amendment procedures.
» Case Law:

o Keshavananda Bharati v. State
of Kerala (1973): Showed the
adaptability of amendment
procedures to safeguard the Basic
Structure Doctrine.

From the Weimar Constitution of
Germany:

» Emergency provisions (Articles 352,
356, 360).

3. Justification for Borrowed Legacy

e Dr. B.R. Ambedkar:

diverse and complex society like India.

e Granville Austin: The Constitution is

a “social document” that creatively
synthesizes borrowed elements
to achieve social and economic

transformation.

4. Indigenous Features of the Indian
Constitution

v Detailed Provisions:

» Longest written Constitution globally,
addressing governance at micro and

macro levels.

o Integration of Fundamental
(42nd Amendment):

» Inspired by Indian ethos and Gandhian

philosophy.
© Reservation Policies:

» Affirmative actions to
historical injustices.

» Case Law: Indra Sawhney v. Union
of India (1992) upheld reservation
policies as a means to achieve social

justice.

5. Role of Borrowed Legacy in
Governance

e Strengthening Democracy:

» Parliamentary system
accountability and representation.

e Ensuring Fundamental Rights:

» Borrowed from the U.S., these rights

safeguard individual freedoms.
e Promoting Social Justice:

» Directive Principles guide the state

toward equitable development.
o Resilient Federalism:

» Inspired by Canada, India’s federal
and

structure balances

diversity.

unity
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Observations on Borrowed Legacy

© Supreme Court in *Kesavananda
Bharati v. State of Kerala (1973):

» Borrowed features are integral to the
Basic Structure Doctrine, ensuring
constitutional stability.

e Justice Y.V. Chandrachud:

» The Constitutionisa“livingdocument
that evolves by integrating the best
global practices.

"

o Law Commission (170th Report):

» Advocated adapting borrowed
provisions to suit Indian socio-
economic conditions.

Challenges of Borrowed Legacy

e Over-reliance on Western Models:

» Risk of misalignment with indigenous
socio-cultural contexts.

» Example: Struggles in implementing
the Parliamentary system due to
coalition politics.

o Complexity in Governance:

» A mix of federal and unitary features
often creates administrative
challenges.

» Observation:TheSarkariaCommission
highlighted issues in federal-state
relations.

e Judicial Overreach:

» Broad interpretation of Fundamental
Rights sometimes causes conflict
with DPSPs.

Case Laws Substantiating
Borrowed Legacy

e Kesavananda Bharati v. State of Kerala
(1973):

» Upheld judicial review and limited
Parliament’s power to amend the
Constitution.

e Maneka Gandhi v. Union of India
(1978):

» Expanded the scope of Fundamental
Rights, ensuring procedural fairness.

INDIAN POLITY PART -1 [RE

e S.R.Bommai v. Union of India (1994):

» Strengthened the federal structure by
limiting arbitrary use of Article 356.

v Vishaka v. State of Rajasthan (1997):

» Judicial innovation inspired by the
progressive values enshrined in the
Constitution.

9. Theory: Indian Constitution as a

Living Document

o Dynamic Adaptation:

» Combines global best practices with
indigenous needs, ensuring flexibility
and relevance.

e Balancing Borrowed and Indigenous
Ideas:

» Borrowed principles provide stability;
indigenous features address local
complexities.

e Judicial Innovation:

» Indian judiciary plays a proactive role
in interpreting borrowed provisions to
suit Indian realities.

10. Conclusion

o The Indian Constitution, enriched by
borrowed legacies, remains a dynamic
framework capable of addressing
evolving challenges while staying true to
its indigenous ethos.

Parliament as Constituent
Assembly

Introduction

e Parliament as Constituent Assembly:
Refers to instances where the Indian
Parliament assumes a quasi-constituent
role, particularly in amending the
Constitution under Article 368.

o Significance:
» Parliament’s dual role as a legislative
and quasi-constituent body ensures

that the Constitution evolves to
address changing needs.
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2. Constitutional Basis

v Article 368:

» Empowers Parliament to amend the
Constitution, subject to procedural
requirements.

» Amendments may involve:
o Simple majority (e.g, renaming
states).
o Special majority (e.g, amending
Fundamental Rights).

o Special majority and ratification
by states (e.g, federal structure
changes).

o Basic Structure Doctrine:
» Limits Parliament's power by
preventing amendments that alter

the fundamental framework of the
Constitution.

» Case Law: Kesavananda Bharati v.
State of Kerala (1973).

3. Features of Parliament Acting as
Constituent Assembly

e Quasi-Sovereignty:

» Parliament,liketheoriginal Constituent
Assembly, is sovereign in amending
the Constitution, but its powers are
limited by judicial review.

e Collective Wisdom:

» Parliament represents the people and
states,ensuringdemocraticlegitimacy
in constitutional amendments.

o Continuity and Change:

» Parliament ensures that the
Constitution remains dynamic and
relevant.

4. Role and Scope

o Dynamic Evolution:

» Parliament has amended the
Constitution to address socio-
political needs, such as:

o Abolishing the Privy Purse (26th
Amendment, 1971).

o Introducing the 73rd and 74th
Amendments for local governance.

e Balancing Rights and Responsibilities:

» Addition of Fundamental Duties (42nd
Amendment, 1976).

o Strengthening Democracy:

» Anti-defectionlaw(52nd Amendment,
1985).

Observations and Views

e Dr.B.R. Ambedkar:

» “The Constitution is a living document
and must evolve with time.”

© Supreme Court in *Kesavananda
Bharati v. State of Kerala (1973):

» Parliament’'s power to amend the
Constitution is not unlimited and
is subject to the Basic Structure
Doctrine.

e Justice YV. Chandrachud in *Indira
Nehru Gandhi v. Raj Narain (1975):

» Recognized the dual role of Parliament
but emphasized judicial oversight to
maintain constitutional supremacy.

e Law Commission (170th Report):

» Recommended procedural reforms
to ensure greater deliberation in
constitutional amendments.

Challenges in Parliament’s Role as
Constituent Assembly

e Judicial Oversight:

» Tensions between Parliament
and judiciary over constitutional
supremacy.

» Example: Minerva Mills v. Union of
India (1980): Declared amendments
that curtailed judicial review as
unconstitutional.

e Political Bias:

» Amendments sometimes reflect
political interests rather than public
welfare.

» Example: Controversy over the 39th
Amendment (placing certain laws
beyond judicial review).

© Representation Issues:
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» Concerns about adequate
representation of regional interests in
constitutional amendments.

v Deliberation Deficit:

» Lack of thorough debate on critical
amendments.

7. Case Laws Supporting the Role
of Parliament as Constituent
Assembly

e Kesavananda Bharati v. State of Kerala

(1973):
» Introduced the Basic Structure
Doctrine, limiting Parliament’s

amending power.
o Indira Nehru Gandhi v. Raj Narain
(1975):

» Struck down parts of the 39th
Amendment that violated free and
fair elections.

© Minerva Mills v. Union of India (1980):

» Reiterated that the Basic Structure
cannot be altered.

o Golaknath v. State of Punjab (1967):

» Initially ruled that Parliament cannot
amend Fundamental Rights, later
overruled by Kesavananda Bharati.

8. Recommendations for
Strengthening Parliament’s Role

v Greater Deliberation:

» Ensure in-depth debates and public
consultations on amendments.

» Law Commission (214th Report):
Recommended improving
parliamentary procedures.

o Safeguards Against Political Motives:

» Strengthen mechanisms to prevent
misuse of amending power for
partisan gains.

o Inclusivity:

» Enhance representation of
marginalized voices in constitutional
amendments.

INDIAN POLITY PART -1 &

9. Theory: Parliament as a Living
Constituent Assembly

[u]

L]

L]

Dynamic Role:

» Parliament ensures the Constitution
evolves without compromising its
core values.

Democratic Legitimacy:

» Represents the collective will of the
people and states.

Judicial Balance:

» Judiciary acts as a guardian to prevent
arbitrary amendments, maintaining
a balance between flexibility and
rigidity.

10. Conclusion

L]

The dual role of Parliament as a legislative
body and quasi-Constituent Assembly
reflects the adaptability and resilience
of the Indian Constitution.

The synergy between Parliament and
judiciary ensures that the Constitution
evolves while preserving its foundational
ethos.

Constitution: A Model for

Developing Countries

1. Introduction

L]

The Indian Constitution, with its blend
of borrowed features and indigenous
principles, serves as a model for
developing countries.

It demonstrates adaptability to
diverse socio-political realities while
fostering democracy, inclusivity, and
development.

Granville Austin: Described the Indian
Constitution as a “seamless web”
combining political stability with social
change.
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Features of the Indian Constitution
as a Model

© Comprehensive and Detailed:

» Longest written constitution,
addressing diverse aspects of
governance.

» Serves as a guide for countries with
socio-political diversity.

o Blend of Rigidity and Flexibility:

» Combines provisions for easy
amendments with safeguards for core
principles.

» Article 368: Allows amendments to
adapt to changing needs.

» Case Law: Kesavananda Bharati v.
State of Kerala (1973) introduced the
Basic Structure Doctrine, balancing
flexibility with constitutional integrity.

e Democratic Framework:

» Universal adult franchise ensures
representation for all sections of
society.

» Parliamentary democracy facilitates
accountability.

o Federal Structure with a Strong
Center:

» Balances unity and diversity, essential
for multi-ethnic and multi-lingual
countries.

» Supreme Court in S.R. Bommai v.
Union of India (1994): Reaffirmed
India’s quasi-federal nature.

e Fundamental Rights and Directive
Principles:
» Fundamental Rights protect individual
freedoms (Part Il).

» DPSPs guide the state toward socio-
economic development (Part IV).

» Justice Y.V. Chandrachud: Described
DPSPs as a “moral compass” for
governance.

e Secularism:

» Separation of state and religion,
ensuring  harmony in  diverse
societies.

» Observation by Supreme Court in
S.R. Bommai Case: Secularism is part
of the Basic Structure Doctrine.

3. Relevance for Developing Countries

[l

Adaptability to Diversity:

» Indian  Constitution’s  provisions
for linguistic, cultural, and regional
diversity serve as a template for
heterogeneous societies.

» Example: Reorganization of states
on linguistic lines in India (State
Reorganization Act, 1956).

Social Justice Framework:

» Reservation policies for Scheduled
Castes, Scheduled Tribes, and Other
Backward Classes promote inclusive
development.

» Case Law: Indra Sawhney v. Union of
India (1992) upheld reservations as a
tool for equity.

Strong Judiciary:

» Independentjudiciary ensurestherule
of law and protection of constitutional
values.

» Judicial review safeguards against
executive and legislative excesses.

Grassroots Democracy:

» 73rd and 74th Amendments promote
local self-governance.

» Essential for empowering rural and
urban communities in developing
nations.

Economic Development with Rights
Protection:

» Balances growth with equity through
welfare-oriented provisions.

4. Observations by Experts

(]

Dr. B.R. Ambedkar:

» Emphasized the Constitution’s
adaptability to address the needs of
an evolving society.

Justice H.R. Khanna:

» Highlighted the Constitution’s role in
balancing democratic freedoms with
governance needs.
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v Law Commission (170th Report):

» Suggested that developing nations
could adopt India’s constitutional
model to balance socio-economic
rights and governance stability.

5. Challenges in Applying the Indian

Model

o Political Instability:

» Developing nations may struggle
with coalition politics and frequent
elections.

o Implementation Gaps:

» Socio-economic disparities hinder
effectiveenforcementofconstitutional
provisions.

e Judicial Overreach:

» Active judiciary in India may not
align with governance styles in other
developing countries.

» Example: Minerva Mills v. Union of India
(1980) highlighted tensions between
DPSPs and Fundamental Rights.

Case Laws Demonstrating the
Indian Constitution’s Model Value

e Kesavananda Bharati v. State of Kerala
(1973):

» Basic Structure Doctrine ensures
constitutional  continuity  amidst
change.

¢ S.R.Bommai v. Union of India (1994):

» Federalism model balances central
authority and state autonomy.

o Vishaka v. State of Rajasthan (1997):

» Judicial innovation addressed gaps in
laws on sexual harassment.

e Maneka Gandhi
(1978):

» Expanded the scope of Article 2],
emphasizing procedural fairness.

v. Union of India

e Indra Sawhney v. Union of India (1992):

» Affirmed the socio-economic justice
framework through affirmative action.

7.

8.

o.

17

INDIAN POLITY PART -1

Theory: Indian Constitution as a
Global Model

e Dynamic and Adaptable:

» Combines global best practices with
indigenous ideas, making it adaptable
to diverse contexts.

e Balance of Rights and Duties:

» Ensures individual freedoms while
promoting collective welfare.

o Institutional Strength:

» Strong institutions (e.g, Election
Commission, CAG, Judiciary) uphold
democratic principles.

Recommendations for Adopting the
Indian Model

e Customization:

» Tailor constitutional provisions to local
socio-political realities.

e Focus on Inclusivity:

» Emphasize rights of marginalized
communities to foster equity.

e Strengthening Institutions:

» Build robust institutions for
implementing constitutional values.

e Judicial Accountability:

» Ensurejudiciary’s independence while
maintaining checks on overreach.

Conclusion

e Its adaptability, inclusivity, and focus on
socio-economic rights make it a model
framework for developing countries
striving for stability and growth.

e The Indian experience showcases how
constitutional values can evolve to
address contemporary challenges while
preserving foundational principles.

Ambiguities in the Constitution

with Doctrine of Harmonious

Construction
1. Introduction
e The Indian Constitution, while

comprehensive, contains ambiguities
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arising from its detailed provisions,
dynamic socio-political contexts, and
inherent flexibility.

Granville Austin: “A document both clear
and flexible enough to accommodate the
unexpected.”

Doctrine of Harmonious Construction:
A judicial principle used to resolve
conflictsbetweendifferent constitutional
provisions to ensure that all are effective
without overriding one another.

2. Types of Ambiguities in the
Constitution

Lu]

Linguistic Ambiguities:

» Use of broad terms like “reasonable
restrictions”  (Article 19) and
“public interest” leaves room for
interpretation.

» Example: Ambiguity in the phrase
“procedure established by law”
(Article 21) clarified in Maneka Gandhi
v. Union of India (1978).

Overlapping Provisions:

» Federal vs. unitary conflict in center-
state relations.

» Example: Article 356 (President's
Rule) perceived as vague, leading to
potential misuse.

» Judicial Observation: S.R. Bommai
v. Union of India (1994) imposed
safeguards against arbitrary dismissal
of state governments.

Undefined Terms:

» Terms like “minorities” (Article 30) lack
precise definitions, leading to varying
interpretations.

» Supreme Court Observation in
T.M.A. Pai Foundation Case (2002):

o Clarified that minorities are to be
defined at the state level.

Ambiguities in Fundamental Rights
and DPSPs:

» Lack of clarity on the enforceability of
Directive Principles (Part IV) vis-a-vis
Fundamental Rights (Part Ill).

» Case Law: Minerva Mills v. Union of

India (1980) applied the Doctrine of
Harmonious Construction to strike a
balance, ensuring both Parts coexist
without negating each other.

Concurrent List Conflicts:

» Ambiguities in legislative competence
between Union and States under List
M.

» Example: Disputes over environmental
laws shared by both.

Judicial Appointments:

» No clear framework for the
appointment of judges under Articles
124 and 217.

» Judicial Observation: Supreme Court
Advocates-on-Record Association v.
Union of India (1993) introduced the
collegium system, though criticized
for being extra-constitutional.

Ambiguity in Emergency Provisions:

» Terms like “armed rebellion” (Article
352) and “failure of constitutional
machinery” (Article 356) lack detailed
explanation.

» Misuse: Proclamation of Emergency in
1975.

Doctrine of Harmonious
Construction in Resolving
Ambiguities

L]

Definition:

» A principle ensuring that two
seemingly conflicting constitutional
provisions are interpreted to maintain
the integrity of both.

Application in the Constitution:

» Case Law: Minerva Mills v. Union of
India (1980):

o Balanced Fundamental Rights
and DPSPs, ensuring that neither
overrides the other.

» Case Law: Keshavananda Bharati v.
State of Kerala (1973):

o Applied the doctrine to harmonize
Parliament’s amending power with
judicial review under the Basic
Structure Doctrine.
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Judicial Observations:

» Justice Gajendragadkar in
Venkataramana Devaru v. State of
Mysore (1958):

o “When there are two conflicting
provisions, the interpretation must
give effect to both by harmonizing
them.”

Observations on Constitutional
Ambiguities

B

Justice H.R. Khanna:

» Ambiguities allow the Constitution to
adapt to unforeseen challenges but
require judicial wisdom to prevent
misuse.

Justice D.Y. Chandrachud:

» Judicial interpretations act as a tool to
bridge gaps in ambiguous provisions.

Law Commission (214th Report):

» Recommendedperiodicconstitutional
reviews to address ambiguities and
align provisions with contemporary
realities.

Judicial Role in Addressing
Ambiguities

Ll

Expanding Fundamental Rights:

» Maneka Gandhi v. Union of India
(1978): Interpreted Article 21to include
substantive due process, clarifying
ambiguities in “procedure established
by law.”

Doctrine of Harmonious Construction:
» Ensures that ambiguities in conflicting

provisions are resolved to maintain
constitutional balance.

» Example: Balancing the rights of
minorities (Article 30) with the goal of
national integration (Article 51A).

Basic Structure Doctrine:

» Kesavananda Bharati v. State of Kerala
(1973): Resolved ambiguities on the
amending power of Parliament.

INDIAN POLITY PART -1 L]

Defining Secularism:

» S.R. Bommai v. Union of India (1994):
Clarified secularism as part of the
Basic Structure.

Resolving Legislative Conflicts:

» State of West Bengal v. Union of
India (1963): Clarified the supremacy
of Parliament in Concurrent List
disputes.

6. Challenges of Ambiguities

L]

Judicial Overreach:

» Vague provisions lead to an expanded
role for the judiciary, risking judicial
overreach.

» Example: Collegium system criticized
for bypassing constitutional
provisions.

Potential for Misuse:

» Ambiguities in emergency powers
(Articles 352, 356) historically
exploited for political gain.

Delays in Governance:

» Lack of clear procedural frameworks
leads to delays, such as in judicial
appointments.

7. Examples of Ambiguities and Their
Resolution

L]

Ambiguity: Definition of “public order”

under Article 19.

» Case Law: AK. Gopalan v. State of
Madras (1950) interpreted it narrowly;
later expanded in Maneka Gandhi v.
Union of India (1978).

Ambiguity: Interpretation of “minority”

in Article 30.

» Case Law: TMA. Pai Foundation
Case (2002) clarified its state-level
applicability.

Ambiguity: Role of DPSPs.

» Case Law: Minerva Mills v. Union of
India (1980) harmonized Fundamental
Rights and DPSPs using the Doctrine
of Harmonious Construction.
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8. Recommendations for Addressing
Ambiguities

Ll

Periodic Constitutional Reviews:
» Law Commission’s recommendation

for regular reviews to align the
Constitution  with  contemporary
needs.

Detailed Legislation:

» Supplement constitutional provisions
with detailed laws to minimize
ambiguities (e.g., Uniform Civil Code).

Judicial Restraint and Clarity:

» Judges should avoid substituting
legislative intent and provide balanced
interpretations.

Strengthening Federal Relations:

» Clarify center-state relations to
prevent conflicts over concurrent list
items.

9. Theory: Ambiguities as a Strength
and Challenge

B

Strength:

» Allow adaptability to dynamic socio-
political realities.

» Facilitate judicial creativity and

progressive interpretations.

» Example: Doctrine of Harmonious
Construction resolves conflicting
provisions.

Challenge:

» Risk of misuse and judicial overreach.

» Potential for delays and conflicts in
governance.

10. Conclusion

L]

The Indian Constitution, while
accommodating  ambiguities, relies
on judicial interpretation, legislative

clarification, and periodic reviews to
address challenges.

The Doctrine of Harmonious
Construction ensures a balanced
approach, enabling the Constitution to
resolve conflicts while upholding its core
principles.
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Preamble: Floating Idea in
Constitution

Introduction

o The Preamble serves as the visionary
statement of the Constitution, outlining
its ideals and aspirations.

o Termeda“floatingidea”becauseitevolves
with society’s needs while anchoring the
Constitution’s core values.

e Granville Austin:DescribedthePreamble
as a “keynote” to the Constitution,
reflecting its dynamic character.

2. Key Features of the Preamble

o Declaratory Nature:

» Declares the source of authority as
“We, the people of India.”

» Reflects the commitment to
democracy and popular sovereignty.

o Dynamic and Non-Justiciable:

» Serves as a guiding principle but
cannot be enforced in a court of law.

» Case Law: Berubari Case (1960)
initially held the Preamble as non-
essential to the Constitution.

o Philosophical Foundation:

» Embodies the principles of justice,
liberty, equality, and fraternity.

» Justice Sikri in Keshavananda
Bharati Case (1973): The Preamble
is the "heart and soul” of the
Constitution.

3. Why “Floating Idea”?

o Dynamic Interpretations:

» The Preamble allows flexible
interpretation to meet evolving socio-
political challenges.

» Example: Addition of “Socialist”
and “Secular” through the 42nd
Amendment (1976).

e Guiding Role:

» Influences constitutional
amendments, judicial interpretations,
and governance practices.

» Case Law: Keshavananda Bharati
v. State of Kerala (1973) reaffirmed
its integral role in shaping the
Constitution.

e Interplay with Provisions:

» Acts as a touchstone for resolving
ambiguities within the Constitution.

» Doctrine of Harmonious
Construction: Ensures all provisions
align with Preamble ideals.

o Symbol of Aspirations:

» Represents the aspirations of a
diverse society striving for justice and
equality.

» Observation by Dr. B.R. Ambedkar:
The Preamble encapsulates the ideals
of a transformative Constitution.

Supreme Court Observations on
the Preamble

o Berubari Case (1960):

» Held that the Preamble is not a part of
the Constitution but serves as a key
to its interpretation.

e Keshavananda Bharati Case (1973):

» Overruled Berubari, declaring the
Preamble as an integral part of the
Constitution.

» Established the Basic Structure
Doctrine, with the Preamble as its
guiding principle.

e S.R.Bommai v. Union of India (1994):

» Secularism and federalism were
upheld as part of the Basic Structure,
reflecting Preamble ideals.

Floating Ideas in Specific Principles

e Justice:

» Includessocial,economic,and political
justice.

» Case Law: Maneka Gandhi v. Union of
India (1978) expanded the scope of
justice toinclude fairnessin procedure
and substantive due process.

o Liberty:

» Broadens personal freedoms while
maintaining societal order.
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» Case Law: Indira Gandhi v. Raj Narain
(1975) emphasized liberty within
constitutional limits.

o Equality:

» Dynamic interpretation to address
affirmative action and inclusivity.

» Case Law: E.P. Royappa v. State of
Tamil Nadu (1974) introduced equality
as a dynamic principle.

o Fraternity:

» Promotes national integration and

individual dignity.

» Caselaw:Unionofindiav.Association
for Democratic Reforms (2002) linked
fraternity with transparency and
citizen empowerment.

Critiques of the Preamble as a
Floating Idea

o Ambiguity in Principles:

» Vague terms like socialism and
secularism are open to varied
interpretations.

e Judicial Overreach:

» Courts may expand Preamble ideals
beyond legislative intent, risking
judicial activism.

o Conflict of Objectives:

» Balancing liberty and equality remains
a persistent challenge.

Recommendations

e Promote Awareness:

» Enhance public understanding of
Preamble principles to foster civic
responsibility.

e Guided Amendments:

» Ensure constitutional amendments
align with Preamble ideals while
reflecting contemporary realities.

e Judicial Restraint:

» Encourage courts to interpret
Preamble  principles  judiciously,
respecting legislative prerogatives.

INDIAN POLITY PART -1

Theory: Preamble as a Floating Idea

e Evolutionary Nature:

» The Preamble’s flexibility allows it
to adapt to changing needs while
preserving the Constitution’s core.

o Harmonizing Role:

» Ensures coherence in interpreting
conflicting  provisions  of  the
Constitution.

» Example: Balancing Fundamental
Rights and Directive Principles in
Minerva Mills v. Union of India (1980).

o Beacon of Governance:

» Guides the state in achieving socio-
economic and political goals.

» As a floating idea, the Preamble
ensures that the Constitution
remains a living document, evolving
to meet the aspirations of the people
while maintaining its foundational
principles.

Secularism and Judicial
Independence in the Indian
Constitution

Secularism in the Constitution

Introduction

» Definition: Secularism in India implies
that the state has no official religion
and treats all religions equally, while
respecting religious freedom.

» India’s secularism differs from the
Western model, as it emphasizes
both state neutrality and positive
engagement with all religions.

» 42" Amendment (1976): Introduced
“secularism”  explicitly in  the
Preamble.

2. Constitutional Provisions on

Secularism

o Preamble:
» Declares India as a “secular” state.
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Fundamental Rights:
» Article 14: Equality before the law.

» Article15:Prohibitionofdiscrimination
based on religion.

» Article 25-28: Freedom of religion,
including the right to practice, profess,
and propagate religion.

» Article 29 and 30:Rights of minorities
to preserve their culture and establish
educational institutions.

Directive Principles of State Policy:

» Article 44: Promotes a Uniform
Civil Code, ensuring secular legal
practices.

3. Key Supreme Court Judgments on
Secularism

B

S.R. Bommai v. Union of India (1994):

» Declared secularism a part of the
Basic Structure Doctrine.

» Prohibited state governments from
favoring any religion.

Kesavananda Bharati v. State of Kerala
(1973):

» Established that secularism cannot
be amended or abrogated.

Shayara Bano v. Union of India (2017):

» Triple talag declared unconstitutional,
upholding secularism and gender
justice.

Bijoe Emmanuel v. State of Kerala
(1986):

» Right to not participate in national
anthem upheld as part of religious
freedom.

4. Challenges to Secularism

Lu]

Religious Polarization:
» Misuse of religion for political gains.
Uniform Civil Code (UCC):

» Tensions between cultural pluralism
and the secular ideal of a common
legal framework.

Judicial Role in Balancing:

» Courts face the challenge of balancing
religious freedom and constitutional
morality.

Judicial Independence in the

Constitution
1. Introduction
o Definition:  Judicial independence

ensures that the judiciary is free from
executive and legislative influence,
enabling impartial adjudication and
upholding the rule of law.

Integral to the doctrine of separation of
powers.

Constitutional Provisions Ensuring
Judicial Independence

L]

Preamble:

» Upholdsjusticeasacoreconstitutional
ideal.

Articles 124-147:

» Provisions for the appointment,
tenure, and removal of Supreme Court
judges.

Articles 217-231:

» Provisions for the appointment and
tenure of High Court judges.

Article 50:

» Directive for separating the judiciary
from the executive.

Security of Tenure:
» Judges cannot be removed except

through impeachment (Article
124(4)).
Salaries and Allowances:

» Charged to the Consolidated
Fund of India to ensure financial
independence.

Key Supreme Court Judgments on
Judicial Independence

L]

S.P. Gupta v. Union of India (1981):

» Advocated for limited executive
interference in judicial appointments.

Supreme Court Advocates-on-Record
Association v. Union of India (1993):

» Introduced the Collegium System for
judicial appointments to maintain
independence.
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o Kesavananda Bharati v. State of Kerala
(1973):

» Declared judicial independence as
part of the Basic Structure.
e Indira Gandhi v. Raj Narain (1975):

» Struck down provisions that sought to
curtail judicial review.

4. Challenges to Judicial
Independence

o Judicial Appointments:

» Criticism of the Collegium System
for lack of transparency and
accountability.

o Judicial Overreach:

» Allegations of courts encroaching on

legislative and executive functions.
o Post-Retirement Appointments:

» Raises questions about impartiality

during the tenure of judges.
o Judicial Delays:

» Backlog of cases undermines the
credibility of the judiciary.

Interlinkage Between
Secularism and Judicial
Independence

1. Upholding Secularism Through
Judicial Independence

o Independent judiciary ensures the
enforcement of secular principles
without political or religious bias.

v Case Law: Ayodhya Verdict (2019):
Demonstrated judicial impartiality in a
sensitive religious dispute.

2. Balancing Constitutional Morality
and Religious Freedom

o Judiciary acts as a guardian of the
Constitution, ensuring secularism aligns
with the principles of justice, liberty, and
equality.

o Case Law: Navtej Singh Johar v. Union
of India (2018): Upheld constitutional
morality while balancing societal norms.

INDIAN POLITY PART -1

Observations
e Dr.B.R. Ambedkar:

» Judiciary is the “guardian of the
Constitution” and a bulwark of
secularism.

e Justice H.R. Khanna:

» “Judicial independence is the sine qua
non of democracy.”

e Law Commission Reports:

» 214th Report: Recommended reforms
to strengthen judicial accountability
while preserving independence.

Recommendations
o Strengthen Judicial Appointment
Mechanisms:
» Introduce greater transparency
and accountability in the Collegium

System.
o Promote Legal Literacy:
» Educate citizens on secularism and

judicial independence to reduce
societal tensions.
e Ensure Financial and Institutional

Autonomy:

» Reduce reliance of judiciary on the
executive for resources.

Theory: Secularism and Judicial
Independence as Pillars of
Democracy

e Secularism:

» Ensures religious harmony and
equality, vital for a pluralistic society
like India.

e Judicial Independence:

» Acts asthe custodian of constitutional
values, protecting secularism and
individual freedomes.

e Judicial Activism:

» Balances religious freedom and

constitutional morality.

These principles ensure that India remains a
vibrant democracy, upholding the ideals of justice,
equality, and liberty in a complex, pluralistic
society.
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Separation of Powers and Basic
Structure in the Constitution

1.

Introduction

B

Separation of Powers: The division of
powersamongthelegislature, executive,
and judiciary, ensuring a system of
checks and balances to prevent abuse
of power.

Basic Structure Doctrine: Introduced
by the Supreme Court to safeguard the
fundamental features of the Constitution
from arbitrary amendments.

2. Separation of Powers in the Indian
Constitution

Ll

Key Features
» Constitutional Basis:

o No explicit mention, but implied
through Articles:

o Article 50: Separation of judiciary
from executive.

o Article 122 & 212: Prohibition on
judiciary questioning legislative
proceedings.

o Articles 53, 74, 124: Define roles
of the executive, legislature, and
judiciary.

» Overlap of Functions:
o India follows a functional overlap

model rather than a strict
separation:

» Executive is part of the legislature.

o Judiciary performs quasi-
legislative and executive roles (e.g,,
PILs, guidelines).

» Checks and Balances:

o Judiciary: Reviews executive and
legislative actions (judicial review).

o Legislature: Controls the executive
through questions and no-
confidence motions.

o Executive: Exercises ordinance-
making power under Article 123.

Judicial Observations

[l

Kesavananda Bharati v. State of Kerala

(1973):

» Established separation of powers as
part of the Basic Structure Doctrine.

Indira Nehru Gandhi v. Raj Narain
(1975):

» Struck down the 39th Amendment,
reiterating that separation of powers
cannot be compromised.

State of Rajasthan v. Union of India
(1977):

» Reinforced the principle of checks
and balances.

Challenges to Separation of Powers

L]

L]

L]

Judicial Overreach:

» Judiciary
executive and
through activism.

» Example: Vishaka Guidelines on
sexual harassment (1997).

accused of entering
legislative domains

Executive Encroachment:

» Ordinance-making power used to
bypass legislative scrutiny.

Legislative Overreach:

» Delegated legislation often gives
excessive powers to the executive.

3. Basic Structure Doctrine

Key Features

L]

L]

Concept:

» The doctrine ensures that certain
fundamental  aspects of  the
Constitution cannot be amended,
even under Article 368.

Judicial Evolution:

» Shankari Prasad v. Union of India
(1951): Parliament’s amending power
considered absolute.

» Golaknath v. State of Punjab (1967):
Held that Fundamental Rights cannot
be amended.
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» Kesavananda Bharati v. State
of Kerala (1973): Introduced the
Basic Structure Doctrine, balancing
parliamentary sovereignty and
constitutional supremacy.

Components of the Basic Structure

o Supremacy of the Constitution.
© Rule of Law.

e Judicial Review.

o Federalism.

o Secularism.

o Separation of Powers.

o Democracy and Free Elections.

Judicial Observations
e Kesavananda Bharati v. State of Kerala
(1973):

» HeldthatParliament’s power to amend
the Constitution is limited by its Basic
Structure.

© Minerva Mills v. Union of India (1980):

» ReaffirmedtheBasicStructureDoctrine
and struck down amendments that
diluted Fundamental Rights.

e S.R.Bommai v. Union of India (1994):

» Declared federalism and secularism
as part of the Basic Structure.

Challenges to the Doctrine

v Criticism of Judicial Activism:

» Alleged judicial overreach in defining
what constitutes the Basic Structure.

o  Ambiguity:

» Lack of a definitive list of features
constituting the Basic Structure.

o Conflict with
Sovereignty:

Parliamentary

» Tension between the doctrine and the
amending power of Parliament.

Interlinkage Between Separation of
Powers and Basic Structure

o Checks on Parliamentary Sovereignty:

INDIAN POLITY PART -1 4

» The Basic Structure Doctrine prevents
arbitrary amendments that may
violate the separation of powers.

e Judicial Independence:

» Protected as part of the Basic
Structure, ensuring fair adjudication
and checks on other organs.

» Case Law: Indira Gandhi v. Raj Narain
(1975).

e Dynamic Interpretations:

» Doctrine evolves through judicial
interpretations, strengthening
constitutional governance.

Observations

e Dr.B.R. Ambedkar:

» Separation of powers ensures the
efficiency and accountability of
governance.

e JusticeY. V. Chandrachud:

» The Basic Structure Doctrine protects
the Constitution from the “tyranny of
the majority.”

e Law Commission (170th Report):

» Emphasized maintaining a balance
between judicial restraint and
activism in the context of separation
of powers.

Recommendations

o Strengthen Checks and Balances:

» Ensure a harmonious relationship
between the three organs.

o Address Judicial Overreach:

» Promote judicial restraint while
interpreting laws and policies.

e Clarify the Basic Structure:

» Develop a comprehensive framework
for the features constituting the Basic
Structure.

Theory: Harmonizing Separation of
Powers and Basic Structure

o Dynamic Constitution:

» BothprinciplesensuretheConstitution
remains a living document adaptable
to change.
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Guardians of Democracy:

» Separation of powers ensures
governance efficiency, while the Basic
Structure safeguards fundamental
values.

Judicial Role:

» Judiciary plays a critical role in
maintaining the balance between the
legislature and the executive.

These principles collectively ensure that
power is not concentrated in any single
organ, preserving the democratic ethos and
stability of the Constitution.

Dynamism in Rule of Law in the

Indian Constitution

1. Introduction

Ll

Rule of Law: A principle where the
law is supreme and applies equally
to all individuals, ensuring justice and
fairness.

In the Indian context, the Rule of
Law evolves dynamically, addressing
contemporary challenges while
safeguarding constitutional values.

AV. Dicey: Outlined three principles—
supremacy of law, equality before the
law, and predominance of legal spirit.

2. Constitutional Basis of Rule of Law

Ll

Preamble:

» Establishes justice, equality, and
liberty as core ideals.

Article 14:

» Ensures equality before the law and
equal protection of laws.

Article 21

» Guarantees the right to life and

personal liberty, expanding the scope
of justice.

Article 32 & 226:

» Empower citizens to seek remedies
against arbitrary actions.

o Separation of Powers:

» Institutionalizes checks and balances
to uphold the Rule of Law.

Dynamism in Rule of Law

e Judicial Activism:

» Expansion of rights and remedies
through creative judicial
interpretations.

» Case Law: Maneka Gandhi v. Union
of India (1978): Procedural fairness
became an integral part of Article 21.

e Substantive Due Process:

» The judiciary incorporated this
doctrine, enhancing justice beyond
procedural compliance.

» Case Law: Justice K.S. Puttaswamy v.
Union of India (2017) upheld privacy
as a fundamental right.

v Public Interest Litigation (PIL):

» Enabled greater access to justice for
marginalized sections.

» Case Law: M.C. Mehta v. Union of
India (1987): Advanced environmental
protection under the Rule of Law.

e Balancing Rights and Duties:

» Expanding fundamental duties
(Article 51A) to promote constitutional
morality.

o Technology and Law:

» Adaptation of Rule of Law to digital
governance and cyber regulations.

» Case Law: Anuradha Bhasin v. Union
of India (2020) addressed internet
restrictions vis-a-vis freedom of
expression.

Supreme Court Observations

e Kesavananda Bharati v. State of Kerala
(1973):
» Rule of Law is a part of the Basic
Structure Doctrine.
o Indira Nehru Gandhi v. Raj Narain
(1975):

» Struck down amendments violating
electoral equality, reaffirming Rule of
Law.

GS SCORE-CSE



v A.K.Gopalan v. State of Madras (1950):
» Emphasized the need for procedures
established by law.
e S.R.Bommai v. Union of India (1994):

» Ensured constitutional supremacy by
restricting arbitrary use of emergency
powers.

5. Law Commission Observations

o 170th Report:

» Emphasized transparency in
governance to uphold Rule of Law.

© 214th Report:

» Advocated strengthening
accountability to enhance
dynamism.

judicial
legal

6. Challenges to Rule of Law

e Judicial Overreach:

» Courtsoftenperceivedasencroaching
upon legislative and executive
functions.

» Example: Vishaka Guidelines (1997)
created judicial law in the absence of
legislation.

o Delays in Justice Delivery:

» Backlog of cases undermines trust in
the Rule of Law.

o Arbitrary Use of Power:

» Executive overreach, such as misuse
of ordinances and emergency
provisions.

o Inequality in Enforcement:

» Disparities in access to justice for
marginalized groups.

7. Recommendations

e Judicial Reforms:

» Reduce delays and enhance efficiency
in case disposal.

e Strengthening Institutions:

» Promote transparency and
accountability across all branches of
government.

o LegallLiteracy:

» Educate citizens about their rights
and duties under the Rule of Law.

8.
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o Adapting to Technology:

» Develop robust legal frameworks to
address cyber and digital governance
issues.

Theory: Dynamism in Rule of Law

o Evolving Nature:

» Rule of Law dynamically adapts to
new challenges, such as globalization,
climate change, and digitalization.

e Guardian of Justice:

» Ensures that governance aligns with
constitutional principles.

e Judiciary’s Role:

» Acts as the interpreter of law and
protector of rights, keeping the Rule
of Law relevant.

» Case Law: Navtej Singh Johar v. Union
of India (2018) decriminalized Section
377, promoting equality and dignity.

The dynamism of Rule of Law ensures that
the Constitution remains a living document,
adapting to the needs of an ever-changing
society while preserving justice, equality, and
fairness.

State Creation in India in the
Constitution

Introduction

v State creation in India reflects the
dynamic and flexible nature of the
Constitution to address socio-political,
linguistic, and cultural aspirations.

e Granville Austin: Described the Indian
Constitution as a “seamless web”
accommodating diversity and fostering
unity.

Constitutional Provisions for State
Creation
v Article1:

» India is a Union of States; the term
“Union” signifies indestructibility.
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v Article 2

» Empowers Parliament to admit new
states or establish new ones from
existing territories.

e Article 3:

» Provides Parliament with the authority
to:

» Form new states.

» Alter state boundaries.

» Rename or merge states.
o Procedure:

» The President refers the bill to the
concerned state legislature for its
views.

» Parliament passes the bill by a simple
majority.

o Schedulel:

» Lists the names of states and union
territories.

Key Principles Governing State
Creation

o Parliamentary Supremacy:

» Parliament's decision is final and
binding, even if the state legislature
disagrees.

» Example: Formation of Telangana in
2014.

e Presidential Role:

» The President must refer the proposal
to the state legislature, ensuring
federal consultation.

e No Judicial Review:

» Matters of state creation are
considered  political and non-
justiciable.

Historical Phases of State Creation

o Reorganization Based on Language:
o States Reorganization Act, 1956:

» Linguistic basis led to the creation of
states like Andhra Pradesh.

» Observation: Justice Fazal Ali
Commission recommended linguistic
reorganization for administrative
efficiency.

o Cultural and Ethnic Aspirations:

» Nagaland (1963), Mizoram (1987),
and Uttarakhand (2000) created for
cultural or ethnic reasons.

o Economic & Administrative Efficiency:

» Smaller states like Jharkhand (2000)
and Telangana (2014) formed for
better governance.

Supreme Court Observations

e Berubari Union Case (1960):

» Clarified that Article 3 does not apply
to the cession of Indian territory to a
foreign state; it applies only to internal
reorganization.

e S.R.Bommai v. Union of India (1994):

» Emphasized federalism as part of the
Basic Structure but upheld the Union’s
supremacy in state creation.

o State of West Bengal v. Union of India
(1963):

» Reiterated Parliament’s power to alter
state boundaries without the consent
of the state legislature.

Challenges in State Creation

© Demands for Smaller States:

» Aspirations for states like Gorkhaland,
Vidarbha, and Bundelkhand often face
political resistance.

o Economic Viability:

» Smaller states may struggle with self-
sufficiency in resources.

e Political Motivations:

» State creation often influenced by
political considerations rather than
genuine needs.

e Administrative Coordination:

» Realignment of assets, infrastructure,
and governance frameworks can be
contentious.

Law Commission and Expert
Opinions

o Second Administrative Reforms

Commission:
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» Advocated rational criteria for
state creation to avoid excessive
fragmentation.

v Law Commission (170th Report):

» Suggested economic and
administrative viability as the primary
criteria for state reorganization.

8. Recent Examples of State Creation

o Telangana (2014):

» Formed due to sustained political and
cultural demands.

» Demonstrated the flexibility of Article
3 in addressing regional aspirations.

v Creation of Union Territories:

» Jammu & Kashmir bifurcated into two
Union Territories (J&K and Ladakh) in
2019 under Article 3.

9. Recommendations

v Criteria for State Creation:

» Establish uniform criteria considering
linguistic, cultural, economic, and
administrative factors.

e Avoid Politicization:

» Decisions should be based on public
welfare rather than electoral gains.

© Empower Regional Governance:

» Strengthen local governance to
address regional demands without
necessitating state bifurcation.

10. Theory: State Creation as a
Constitutional Mechanism

o Flexibility of Federalism:

» The Constitution allows adaptation to
evolving socio-political needs.

o Democratic Principles:

» Reflects responsiveness to the
aspirations of diverse groups.

e Judicial Role:

» The judiciary ensures constitutional
compliance while respecting the
political nature of state creation.

INDIAN POLITY PART -1 [

The constitutional framework for state
creation ensures that India remains a
dynamic federal structure, capable of
addressing emerging regional and cultural
aspirations while preserving national unity.

|dentity Politics &
Institutionalization in the
Constitution

Introduction

e Identity Politics: Political mobilization
based on social identities such as caste,
religion, ethnicity, or language.

e Institutionalization:Theprocessthrough
which these identity-based claims are
incorporated into constitutional and legal
frameworks to ensure representation
and justice.

e Granville Austin: Described  the
Constitution as a “social document” that
balances diversity with unity.

Constitutional Provisions
Addressing Identity Politics

o Preamble:

» Promotes justice, equality, and
fraternity to address historical
inequalities.

o Fundamental Rights (Part Ill):

» Article 14: Equality before the law and
equal protection of laws.

» Article 15: Prohibits discrimination
based on religion, caste, gender, or
place of birth.

» Article 16: Provides for equality
in public employment but allows
reservations  for  socially and
educationally backward classes.

o Directive Principles of State Policy
(Part IV):

» Articles 38 and 46: Promote socio-
economic justice for marginalized
groups.
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Provisions for Minorities and Tribes:

» Article 29 & 30: Rights of minorities
to conserve their culture and establish
educational institutions.

» Fifth and Sixth Schedules: Special
governance for tribal areas.

Reservations:

» Scheduled Castes (SCs), Scheduled
Tribes (STs), and Other Backward
Classes(OBCs)benefitfromaffirmative
action in education, employment, and
legislatures.

3. Role of Institutionalization in
Addressing Identity Politics

Ll

Affirmative Action:

» Reservations for SCs, STs, and OBCs
institutionalize their socio-political
participation.

» Case Law: Indra Sawhney v. Union of
India (1992) upheld 27% reservation
for OBCs and introduced the concept
of “creamy layer.”

Electoral Representation:

» Reserved constituencies for SCs and
STs ensure political inclusion.

» Caselaw:K.C. Vasanth Kumar v. State
of Karnataka (1985). Emphasized
reservations as a tool for leveling
socio-economic disparities.

Recognition of Regional and Ethnic
Identities:

» Reorganization of states based on
linguistic and cultural identities.

» Example: Creation of Telangana in
2014.

Judicial Safeguards:

» Courts ensure identity politics align
with constitutional morality and do
not disrupt social harmony.

» Case Law: S.R. Bommai v. Union of
India (1994): Stressed secularism as
a safeguard against divisive identity
politics.

4.

Challenges of Identity Politics

[l

Fragmentation of Society:

» Excessive focus on identity may
weaken national integration.

Vote Bank Politics:

» Political parties exploitidentity-based
sentiments for electoral gains.

Conflict Between Identities:

» Competing demands for resources
and recognition can lead to tensions.

» Example: Demands for Gorkhaland
and Vidarbha.

Dilution of Meritocracy:

» Concerns over reservations and
affirmative action impacting merit-
based systems.

Supreme Court Observations

L]

Indra Sawhney v. Union of India (1992):

» Affirmative action must be time-
bound and cannot breach the 50%
reservation ceiling.

Ashoka Kumar Thakur v. Union of India
(2008):

» Upheld 27% reservation in educational
institutions for OBCs but emphasized
educational reforms.

Shayara Bano v. Union of India (2017):

» Declared triple talaqg unconstitutional,
balancing religious identity and
gender equality.

Keshavananda Bharati
Kerala (1973):

» Emphasized that identity-based
demands should not compromise the
Basic Structure Doctrine.

v. State of

Observations by Experts

L]

Dr. B.R. Ambedkar:

» Highlighted caste as a primary source
of inequality and justified affirmative
action as a remedly.

Justice H.R. Khanna:

» Identity politics must operate within
the framework of constitutional
morality.
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v Law Commission (Report 170):

» Advocated better data collection and
criteria for addressing backwardness.

Recommendations

e Institutional Reforms:

» Strengthen mechanisms to address
identity-based grievances without
fostering divisions.

e Data-Driven Policies:

» Conduct caste censuses to ensure
precise targeting of affirmative
action.

o Promote Constitutional Morality:

» Educate citizens on the balance
between identity politics and
constitutional unity.

o Limit Political Exploitation:

» Enforce stricter guidelines to prevent
misuse of identity-based narratives
for political gains.

Theory: Identity Politics and
Institutionalization

o Dynamic Constitution:

» India’s Constitution allows the
accommodation of identity-based
claims without compromising national
unity.

e Balancing Act:

» Institutionalization ensures that
identitypoliticsleadstoempowerment
rather than division.

o Role of Judiciary:

» Acts as the guardian of constitutional
principles, ensuring identity politics
aligns with justice, liberty, and
equality.

Case Studies

e Mandir-Masjid Conflict:

» Ayodhya Verdict (2019):
Balanced religious sentiments with
constitutional principles.

e Women's Rights vs.
Practices:

Religious
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» Indian Young Lawyers Association
v. State of Kerala (2018): Allowed
women’s entry into Sabarimala
temple, emphasizing gender equality
over patriarchal norms.

Granville Austin: The Constitution fosters
“cooperativecoexistence”byinstitutionalizing
identity-based aspirations.

Institutionalization converts identity
politics into an inclusive framework,
ensuring representation and justice without
compromising the integrity of the nation. This
balance remains key to India’s democratic
stability and unity.

Positioning of the Indian
President in the Constitution

Introduction

o The President of India is the
constitutional head of the state,
embodying the unity and sovereignty of
the nation.

o Operates within a parliamentary
system, where real executive power lies
with the Council of Ministers, headed
by the Prime Minister.

e Granville Austin: The President is “a
symbolic embodiment of the nation’s
unity.”

2. Constitutional Provisions on the

President

e Election:

» Article 54 & 55: Indirect election
through an electoral college
comprising Members of Parliament
(MPs) and Members of Legislative
Assemblies (MLAS).

e Tenure and Removal:
» Article 56: Term of five years.

» Article 61: Impeachment for violation
of the Constitution.

© Powers and Duties:

» Article 52: President as the head of
the Union.

GS SCORE-CSE



IAS MAINS 2025: THINK IN THEMES

» Article 53: Executive powers vested
in the President but exercised by the
Council of Ministers.

» Article 74: Bound by the aid and
advice of the Council of Ministers.

o Emergency Powers:

» Articles 352, 356, and 360 grant the
President extraordinary powers during
emergencies.

3. Positioning of the President in

Indian Polity

© Nominal Executive:

» The President acts on the advice of
the Council of Ministers.

» Case Law: Shamsher Singh v. State
of Punjab (1974). Established that
the President is bound by ministerial
advice.

e Guardian of the Constitution:

» Ensures that the government acts
within constitutional boundaries.

» Observation: Dr. B.R. Ambedkar
described the President as the
“constitutional sentinel.”

e Emergency Role:

» Functions as a crisis manager during
emergencies under Articles 352, 356,
and 360.

» Caselaw:S.R.Bommaiv.UnionofIndia
(1994): Limited arbitrary imposition of
President’s Rule.

o Discretionary Powers:

» Can exercise limited discretionary
powers, such as:

» Appointment of the Prime Minister in
a hung Parliament.

» Returning a bill for reconsideration
(Article 11).

4. Key Roles and Functions

ve Executive Powers:

» Appoints the Prime Minister and other
Union Ministers.

» Appoints Governors, judges of the
Supreme Court and High Courts, and
other key officials.

o Legislative Powers:

» Summons and prorogues Parliament
sessions (Article 85).

» Assents, withholds, or returns bills for
reconsideration.

e Judicial Powers:

» Granting pardons and reprieves
(Article 72).

o Diplomatic Role:

» Represents India in international
forums and treaties.

o Military Powers:

» Supreme Commander of the Armed
Forces (Article 53).

Observations by Legal Experts and
Judiciary

e Dr.B.R. Ambedkar:

» Described the President as a symbolic
head, functioning like a “constitutional
monarch.”

©  Supreme Court in *Shamsher Singh v.
State of Punjab (1974):

» Reiterated that the President acts
on ministerial advice except in
exceptional situations.

e Justice P.B. Gajendragadkar:

"

» The President is not a “rubber stamp
but a dignified arbiter in extraordinary
circumstances.

Challenges in the Positioning of the
President

e Misuse of Emergency Powers:

» Historically, Articles 356 and 352 were
misused for political purposes.

» Example: 1975 National Emergency.
o Ambiguity in Discretionary Powers:

» Lack of clear guidelines for the
President’s role in coalition
governments.

o Potential for Conflict:

» Possibility of friction between the
President and the Prime Minister in
interpreting constitutional powers.
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7. Supreme Court Cases on

Presidential Position
e Shamsher Singh v. State of Punjab
(1974).

» Emphasized the President’s nominal
role in a parliamentary system.

© S.R.Bommai v. Union of India (1994):

» Limited the arbitrary imposition
of President’s Rule, strengthening
federalism.

e Rameshwar Prasad v. Union of India
(2005):

» Invalidated the President’s decision to
dissolve the Bihar Assembly, citing it
as unconstitutional.

Recommendations

o Codification of Discretionary Powers:

» Provide clearer guidelines on the
President’'s role during a hung
Parliament or coalition crises.

o Limiting Emergency Powers:

» Strengthen constitutional safeguards
against misuse of Articles 356 and
352.

e Training and Advisory Mechanisms:

» Introduceexpertadvisorymechanisms
to assist the President in making
impartial decisions.

Theory: Indian President as a
Balancing Institution

o Symbol of Unity:

» Embodies national sovereignty and
ensures smooth governance.

o Nominal Yet Significant:

» Though ceremonial, the President acts
as a check on executive overreach.

e Crisis Manager:

» Playsapivotalrole duringemergencies
to uphold constitutional integrity.

Justice Krishna lyer: “The President is
not a mere figurehead but a constitutional
conscience-keeper.”

INDIAN POLITY PART -1

The President’s position reflects the
balance between nominal authority and
symbolic responsibility, ensuring the
smooth functioning of India’s parliamentary
democracy while preserving constitutional
values.

Decline of Parliament: Rhetoric &

Reality

Introduction

o The Parliament is the cornerstone of
India’'s democracy, tasked withlegislation,
accountability, and representation.

o The debate over its “decline” questions
its effectiveness in fulfilling these roles
amidst shifting political dynamics.

2. Constitutional Position of

Parliament

o Articles 79-122;

» Define Parliament’s structure, powers,
and procedures.
© Roles:

» Legislative: Making and amending
laws.

» Deliberative: Debating national issues
and policies.

» Oversight: Monitoring the executive
through questions, debates, and
motions.

Indicators of Parliamentary Decline

e Declinein Deliberation:

» Fewer days in session and reduced
quality of debates.

» Observation: Lok Sabha sittings
declined from 123 days/year (1950s)
to around 60 days/year in recent
times.

e Rise of Ordinances:

» Frequent use of Article 123
(ordinance-making power) bypasses
parliamentary scrutiny.
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» Example: The controversial farm laws
promulgated as ordinances in 2020.

e Weakening of Committees:

» Declining referrals to parliamentary
standing committees for detailed
examination.

» Example: Only 13% of bills were sent to
committees in the 17th Lok Sabha.

o Disruptions and Walkouts:

» Loss of productive hours due to
protests and adjournments.

» Example: Winter Session 2021 lost
52% of scheduled time.

e Executive Dominance:

» Party discipline and strong executive
control undermine legislative
independence.

» Observation by Dr. B.R. Ambedkar:
A strong Parliament is essential to
prevent executive overreach.

o Decreasing Accountability:

» Ineffective questioning and limited
follow-ups on issues raised.

Reality: Is the Decline Overstated?

v Adaptation to Challenges:

» Parliament evolves to meet modern
challenges through digital initiatives
and hybrid sittings during crises like
COVID-19.

e Judicial Oversight:

» Judiciary acts as a check on arbitrary
executive actions when Parliament
fails.

» Case Law: Kesavananda Bharati v.
State of Kerala (1973) reinforced
judicial review as a constitutional
safeguard.

o Committee System:

» Despite challenges, committees still
provide significant insights into policy
and governance.

» Example: Standing Committees

on Finance and Defence produced
impactful reports in recent years.

5. Supreme Court Observations on

Parliamentary Decline

e S.R.Bommai v. Union of India (1994):

» Reiterated the role of Parliament
in maintaining federal balance and
democracy.

e Kihoto Hollohan v. Zachillhu (1992):

» Highlighted the dangers of political
defectionsundermining parliamentary
integrity.

e Krishna lyer in Indira Nehru Gandhi v.
Raj Narain (1975):

» Called for robust parliamentary
deliberations to prevent authoritarian
tendencies.

Law Commission Observations

e 170" Report:

» Recommended reforms to
curb defections and ensure fair
representation.

v 214* Report:

» Advocated measures to strengthen
parliamentary committees for better
legislative scrutiny.

Causes of Parliamentary Decline

o Political Fragmentation:

» Coalition politics and populism
weaken legislative priorities.

o Rise of Delegated Legislation:

» Increasing reliance on bureaucrats
for law-making reduces Parliament’s
role.

© Erosion of Public Trust:

» Perception of inefficiency, corruption,
and lack of representation.

© Commercialization of Politics:

» Influence of money and corporate
lobbying distorts legislative focus.

Recommendations to Revitalize
Parliament

o Increase Parliamentary Sittings:

» Mandate a minimum number of sitting
days per year.
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o Strengthen Committees:

» Increase referrals to standing
committees and ensure follow-ups
on recommendations.

e Limit Executive Overreach:

» Reduce ordinance use and promote
transparency in law-making.

o Improve Deliberations:

» Encourage meaningful debates by
reducing disruptions and promoting
cross-party cooperation.

e Educate MPs:

» Regular workshops to improve
legislators’ understanding of complex
issues.

Theory: Balancing Rhetoric and
Reality

© Rhetoric:
» Claims of decline often highlight

disruptions, executive dominance,
and lack of accountability.
o Reality:
» Despite challenges, Parliament

remains central to democracy, with

INDIAN POLITY PART -1 KUY

evolving mechanisms to meet modern
governance demands.

10. Case Laws lllustrating Parliament’s

Role

© Kesavananda Bharati v. State of Kerala
(1973):

» Emphasized Parliament's role in
amending the Constitution within the
Basic Structure.

e Coal Nationalization Case (1975):

» Highlighted Parliament’s sovereign
legislative powers.

e S.R.Bommai v. Union of India (1994):

» Limited misuse of President’s
Rule, ensuring Parliament’s role in
maintaining federalism.

Justice Krishna lyer: “A vibrant Parliament is
the soul of democracy.”

While there are genuine concerns about
its effectiveness, the rhetoric of “decline”
should be balanced with acknowledgment
of Parliament’s adaptability and continued
relevance.

Revitalizing parliamentary institutions is
essential to restore public trust and ensure
robust democratic governance.
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Concept of Rights and

Limitations in the Constitution

1. Introduction

Ll

Rights: Rights are claims recognized
and enforced by the state, essential
for the development of individuals and
maintaining the dignity of human life.

Limitations: Necessary constraints on
rights to ensure that their exercise does
not infringe upon the rights of others or
the collective interest of society.

Dr. B.R. Ambedkar. Emphasized the
balance between individual liberty and
social order in the Constitution.

2. Concept of Rights in the
Constitution

Ll

Fundamental Rights (Part IlI):

» Guaranteed to all citizens and
enforceable by courts.

» Articles 12-35 detail Fundamental
Rights.

» Include:
o Right to Equality (Articles 14-18).
o Right to Freedom (Articles 19-22).

o Right against Exploitation (Articles
23-24).

o Right to Freedom of Religion
(Articles 25-28).

o Cultural and Educational Rights
(Articles 29-30).

o Right to Constitutional Remedies
(Article 32).

Directive Principles of State Policy
(Part IV):

» Non-justiciable rights promoting
socio-economic justice.

» Complement Fundamental Rights to
create a welfare state.

3. Limitations on Rights

Lu]

Reasonable Restrictions:

» Articles 19(2) to 19(6): Empower
the state to impose restrictions on
freedoms under specific conditions.

INDIAN POLITY PART -1

» Examples:

o Freedom of Speech (Article
19(1)(a)): Limited by public order,
decency, morality, security of the
state, etc.

State Interest:

» Limitations can be imposed for
maintaining sovereignty, integrity, and
public order.

Harmonizing Rights:

» Rights are not absolute and must align
with the collective good.

Judicial Review:

» Courts ensure restrictions are
reasonable and not arbitrary.

Key Judicial Observations

A.K. Gopalan v. State of Madras (1950):

» Early interpretation of limitations on
personal liberty.

» Fundamental Rights viewed as
compartmentalized.

Maneka Gandhi v. Union of India
(1978):

» Expanded the interpretation of Article
21 (Right to Life and Personal Liberty).

» Established that Ilimitations must
follow “procedure established by
law,” which must be fair, just, and
reasonable.

Kesavananda Bharati v. State of Kerala
(1973):
» Rights can be limited but not in a

manner that destroys the Basic
Structure of the Constitution.

Minerva Mills v. Union of Indi
a (1980):

» Reaffirmed the balance between
Fundamental Rights and Directive
Principles.

I.LR. Coelho v. State of Tamil Nadu

(2007):

» Laws placed under the Ninth Schedule
are subject to judicial review if they
violate Fundamental Rights.
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Types of Limitations

e Natural Limitations:

» Inherent restrictions due to the rights
of others.

» Example: Freedom of speech limited
by another’s right to dignity.

v Constitutional Limitations:

» Explicitrestrictionsinthe Constitution,
such as Articles 19(2)—-(8).

o Statutory Limitations:

» Legislative enactments

restrictions.

imposing

» Example: Sedition laws under IPC
Section 124A.

e Judicially Imposed Limitations:

» Courts uphold restrictions to ensure
harmony and balance between rights
and duties.

Observations by Legal Experts

e Justice H.R. Khanna:

» “No right can be absolute; it must be
limited to ensure the coexistence of
others’ rights.”

o Justice Bhagwati:

» “Limitations on rights must be
proportional to the legitimate aim
pursued by the state.”

e Granville Austin:

» Emphasized the importance of
balancing Fundamental Rights and
Directive Principles.

Challenges in Balancing Rights and
Limitations

o Ambiguity in Restrictions:

» “Reasonable restrictions” are subject
to interpretation, often leading to legal
disputes.

e Judicial Activism and Overreach:

» Instances of courts expanding or
restricting rights beyond legislative
intent.

e State Encroachment:

» Misuse of limitations to curb dissent
(e.g., misuse of sedition laws).

o Balancing Competing Rights:

» Conflicts between rights, such as
freedom of speech versus privacy.

Recommendations

e Clearer Guidelines:

» Define “reasonable restrictions” more
precisely.

e Judicial Oversight:

» Strengthen mechanisms for judicial
review to prevent arbitrary state
action.

© Public Awareness:

» Educate citizens on the scope and
limitations of their rights.

© ReformsinLaws:

» Amend laws prone to misuse, such
as sedition and preventive detention
laws.

Theory: Rights and Limitations in
the Constitution

o Dynamic Nature:

» Rights evolve with changing societal
needs, but limitations ensure stability.

e Balance of Power:

» Ensures neither the individual nor the
state overpowers the other.

o Role of Judiciary:

» Acts as the guardian of rights and the
interpreter of limitations.

The concept of rights and limitations in the
Constitution reflects the need to balance
individual liberties with the collective good,
ensuring harmony, equality, and justice in a
democratic framework.

Political Rights and Debates in
the Indian Constitution

Introduction

e Political Rights: Rights that enable
individuals to participate in the political
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processes of a state, such as voting,
contesting elections, and forming
political associations.

o Integral to democracy and citizenship,
ensuring people’s role in governance and
decision-making.

Political Rights in the Constitution

o Right to Vote:

» Article 326: Universal adult suffrage
for citizens aged 18 and above.

e Right to Contest Elections:

» Governed by Articles 84 & 173:
Qualifications for MPs and MLAs.

o Right to Form Political Parties:

» Derivedfrom Article19(1)(c): Freedom
of association.

© Right to Freedom of Speech and
Expression:

» Article 19(1)(a): Essential for political
participation.

o Right to Participate in Public Services:

» Ensured through equal opportunity
under Article 16.

Significance of Political Rights

o Empowers Citizens:

» Ensures direct participation in
democratic processes.

o Accountability of Government:

» Voting and elections promote checks
on government power.

o Safeguards Equality:

» Universal adult suffrage ensures
representation across classes, castes,
and genders.

o Promotes Stability and Governance:

» Structured political participation
fosters legitimacy of institutions.

Challenges to Political Rights

o Disqualification Laws:

» Articles 102 & 191: Disqualification
for corrupt practices, criminal
convictions, or defection.

INDIAN POLITY PART -1 [

» Debate: Disqualification on conviction
often criticized as punitive.

e Criminalization of Politics:

» Increasing criminal backgrounds of
candidates undermine democratic
values.

o Electoral Exclusions:

» Migrant workers, the homeless, and
prisoners face de facto exclusion from
exercising voting rights.

© Misuse of Freedom of Speech:

» Hate speech and fake news distort
political discourse.

o Role of Money and Muscle Power:

» Influence of money compromises free
and fair elections.

Debates Surrounding Political
Rights

o Prisoners’ Right to Vote:

» Representation of the People Act
(RPA), 1951 denies voting rights to
prisoners.

» Debate: Critics argue it violates
equality and universal suffrage;
proponents justify it as a deterrence
mechanism.

® Inner-Party Democracy:

» Lack of transparency and internal
democracy in political parties curtails
the effectiveness of political rights.

o Defection and Political Stability:

» Anti-Defection Law (Tenth
Schedule) aims to curb defections
but raises questions about freedom
of representation.

e Judicial Oversight in Elections:

» Courts’ intervention in electoral
processes (e.g, disqualifications)
often sparks debates about judicial
overreach.

e Social and Economic Disparities:

» Political rights often undermined by
socio-economicinequalities,affecting
meaningful participation.
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Supreme Court Observations

e Keshavananda Bharati v. State of

Kerala (1973):

» Political rights are integral to the Basic
Structure of the Constitution.

© PUCL v. Union of India (2003):

» Righttoknow candidates’antecedents
is part of the right to free speech and
informed voting.

o Lily Thomas v. Union of India (2013):

» Struck down Section 8(4) of RPA,
ensuring immediate disqualification
of convicted legislators.

v Rajbala v. State of Haryana (2015):

» Upheld educational qualifications
for contesting local body elections,
sparking debates on inclusivity.

v People’s Union for Democratic Rights
v. Union of India (1982):

» Affirmed theright toformassociations
as part of political rights.

Observations by Legal Experts

e Dr.B.R. Ambedkar:

» Political democracy must rest on
social and economic democracy.

o Justice Bhagwati:

» “Participation is the essence of
democracy; political rights are its
lifeline.”

e Granville Austin:

» Political rights in India ensure
representation in a highly pluralistic
society.

Law Commission Reports

o 170th Report:

» Recommended reforms for inner-
party democracy and transparency
in political funding.

o 255th Report:

» Proposed decriminalization of politics
by fast-tracking cases against elected
representatives.

10.

n.

Recommendations

e Strengthen Electoral Reforms:

» Transparent funding, better voter
awareness, and tighter control on
hate speech.

o Promote Inclusivity:

» Enable prisoners, migrant workers,
and disadvantaged groups to exercise
their rights.

e Inner-Party Reforms:

» Ensure transparency and internal

democracy in political parties.
o Limit Judicial Overreach:

» Define the judiciary’s role in election
matters to prevent overreach.

Theory: Political Rights in the
Constitution

o Dynamic Nature:

» Political rights evolve with changing
social and political contexts.

o Foundation of Democracy:

» Ensures people’'s sovereignty and
accountability of the state.

e Balance of Power:

» Political rights act as checks and
balances in governance.

Case Studies

e Right to Reject:

» PUCL v. Union of India (2013):
Introduced “None of the Above”
(NQTA) option in elections.

e Criminalization of Politics:

» Rising number of candidates with
criminal records despite Supreme
Court directives.

o Migrant Workers and Voting Rights:

» COVID-19 pandemic exposed gaps in
enabling migrant voting.

Political rights are the bedrock of
democracy, enabling citizen participation
and accountability in governance.
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Addressing challenges like electoral reforms,
inclusivity, and decriminalization is essential
forupholding democratic values and ensuring
meaningful exercise of political rights.

Rule of Law and Not Rule
by Law

Introduction

© Rule of Law: Principle that the law
is supreme, applies equally to all,
and ensures fairness, justice, and
accountability.

© Rule by Law: A system where laws are
used to control and govern without
necessarily adhering to principles of
justice or equality.

o AV. Dicey: Coined the term “Rule of
Law,” emphasizing the supremacy of
law, equality before the law, and the
predominance of legal spirit.

Concept of Rule of Law

o Supremacy of Law:

» No individual or authority is above the
law.

o Equality Before the Law:

» All citizens are subject to the same
legal standards, regardless of position
or status.

o Accountability of Government:

» Ensures that the actions of the
government are conducted within the
framework of law.

o Protection of Rights:

» Guarantees individual liberties and
ensures that state power is not
arbitrary.

Rule of Law in the Indian
Constitution

e Preamble:

» Promotes justice, equality, liberty, and
fraternity as foundational principles.

INDIAN POLITY PART -1

o Fundamental Rights (Part IIl):

» Ensures legal protections against
arbitrary state action.

» Examples:
o Article 14: Equality before the law.

e Article 21: Protection of life and
personal liberty.

e Judicial Review:

» Ensures that laws and executive
actions comply with the Constitution.

» Article 32 and Article 226 empower
the judiciary to enforce constitutional
provisions.

o Separation of Powers:

» Division of legislative, executive, and
judicial functions prevents abuse of
power.

4. Rule by Law: Contrasting Principles

© Nature:

» Laws are used as tools for governance
without necessarily being fair or just.

» May lead to misuse of power by the
state.

o Examples:

» Laws passed to suppress dissent or
opposition.

» Arbitrary use of preventive detention
laws.

5. Key Judicial Observations

© AK.Gopalan v. State of Madras (1950):

» Initially upheld the idea of “procedure
established by law” without
emphasizing fairness.

o Maneka Gandhi v. Union of India
(1978):
» Expanded the interpretation of Article
21.

» Introduced the concept of “due
process of law,” ensuring that laws are
just, fair, and reasonable.

e Keshavananda Bharati v. State of
Kerala (1973):

» Rule of Law is part of the Basic
Structure Doctrine.

GS SCORE-CSE



IAS MAINS 2025: THINK IN THEMES

¢ S.R.Bommai v. Union of India (1994):

» Ensured that President's Rule is
imposed in conformity with the Rule
of Law.

e Olga Tellis v. Bombay Municipal
Corporation (1985):

» Affirmed that even slum dwellers have
rights under the Rule of Law.

6. Observations by Legal Experts

e Justice H.R. Khanna:

» “Rule of Law is the antithesis of
arbitrariness.”

v Granville Austin:

» The Indian Constitution is a “seamless
web” that integrates Rule of Law with
governance.

e Dr.B.R. Ambedkar:

» Emphasized constitutional morality
and accountability under Rule of Law.

7. Challenges to Rule of Law

o Arbitrary State Actions:

» Misuse of preventive detention and
emergency provisions.

o Judicial Delays:

» Delayed justice undermines
confidence in the Rule of Law.

o Corruption:

» Weakens enforcement of laws and
equality before the law.

e Criminalization of Politics:

» Politicians with criminal records
undermine the integrity of Rule of
Law.

8. Recommendations

e Judicial Reforms:

» Reduce delays and strengthen
accountability in judicial processes.

e Strengthen Oversight Mechanisms:

» Ensuretransparencyinthefunctioning
of legislative and executive branches.

e Awareness and Education:

» Promote legal literacy to empower
citizens to demand accountability.

e Ethical Governance:

» Encourageadherencetoconstitutional
morality in state actions.

9. Theory: Rule of Law and Not Rule by
Law

v Core Philosophy:

» Rule of Law ensures that governance
is based on fairness, equality, and
justice.

» RulebylLawcanleadtoauthoritarianism
and suppression of rights.

o Role of Judiciary:

» Acts as a guardian to prevent misuse
of state power under the guise of legal
provisions.

e Balance of Power:

» Rule of Law ensures that state power
is exercised within constitutional
limits.

Justice Krishna lyer: “The Rule of Law is the
soul of constitutional democracy.”

Rule of Law ensures that governance
adheres to principles of justice, fairness,
and equality. While Rule by Law can lead to
authoritarianism, the Indian Constitution
safeguards democracy by embedding the
Rule of Law into its framework.

Equality: Both a Positive and
Negative Concept

1. Introduction

e Equality: A principle ensuring fairness
and justice, enshrined in the Indian
Constitution.

o Positive Equality: Special measures
for disadvantaged groups to ensure
substantive equality.

o Negative Equality: Absence of privileges
and prevention of discrimination.
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Constitutional Basis

o Preamble: Ensures justice, liberty,
equality, and fraternity.

e Fundamental Rights (Part Ill):
» Article 14: Equality before law.
» Article 15: Prohibits discrimination.

» Article 16:
employment.

» Articles 17 & 18: Abolition of
untouchability and titles.

Equality in public

o Directive Principles:

» Promote equitable distribution

(Articles 38, 39).

Positive Equality
o Definition: Substantive equality through
affirmative action.

o Examples: Reservations for SCs, STs,
OBCs, and special provisions for women.

e Judicial Cases:

» Indra Sawhney v. Union of India (1992).
Affirmed 27% OBC reservations,
introduced “creamy layer.”

» State of Kerala v. NM. Thomas (1976):
Affirmed need for affirmative action.

Negative Equality
e Definition: Absence of privilege, ensuring
equal laws for all.

o Examples: Prohibition of untouchability
and equality before the law.

e Judicial Cases:

» Keshavananda Bharati v. State of
Kerala (1973): Equality as a part of the
Basic Structure.

» Menaka Gandhiv. Union of India (1978):
Fairness integral to equality.

Challenges

o Perception of reverse discrimination.

o Implementation issues in reservations.
o Balancing equity with meritocracy.

o Economic inequalities often overlooked.

INDIAN POLITY PART -1

Observations

e Dr. B.R. Ambedkar: Uplifting backward
sections is essential for real equality.

e Justice H.R. Khanna: Equality demands
substantive fairness, not just formal
measures.

e Granville Austin: The Constitution
addresses deeply stratified societal
inequalities.

Recommendations

e Strengthen beneficiary identification
mechanisms.

e Periodically review reservation policies.

e Include economic disadvantage in
affirmative action.

o Justice Bhagwati: “Equality is a dynamic
concept with many dimensions.”

o Balancing positive and negative equality
ensuresfairnessandinclusivity,promoting
justice and harmony in society.

Freedom of Speech and
Expression: Myth or Reality

Introduction

v Freedom of Speech and Expression
(FoSE): Guaranteed under Article 19(1)
(a).

e Fundamental to democracy, allowing
individuals to express opinions freely.

o Dr. B.R. Ambedkar: Called FoSE the
foundation of a democratic society.

Constitutional Provisions

v Article 19(1)(a): Right to freedom of
speech and expression.

o Article 19(2): Reasonable restrictions
for sovereignty, public order, morality,
defamation, etc.

10. Importance

o Ensures democratic functioning, citizen
empowerment, and social progress.
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1. Challenges

© ReasonableRestrictions: Often misused
to suppress dissent (e.g., sedition laws).

o Hate Speech and Fake News: Misuse
creates social disharmony.

v Self-Censorship: Fear of repercussions
curtails free expression.

o Internet Censorship: Arbitrary
shutdowns (e.g, Jammu & Kashmir)
undermine rights.

12. Key Judicial Observations

v Romesh Thappar (1950): Declared FoSE
essential for democracy.

o Shreya Singhal (2015): Struck down
Section 66A of IT Act.

e Anuradha Bhasin (2020):
shutdowns affect FoOSE.

Internet

13. Observations by Legal Experts

o Justice Bhagwati: Restrictions

essential for order.

are

o Justice Krishna lyer: Dissent is a core
element of FOSE.

14. Myth vs. Reality
o Myth: Misuse of sedition laws and
censorship limits true freedom.

o Reality: Courts have protected FoSE
through key judgments.

15. Recommendations

® Revise outdated laws like sedition.

o Strengthen judicial oversight to ensure
proportional restrictions.

o Promote digital rights to safeguard online
FoSE.

16. Conclusion

o Justice Holmes: “Freedom of speech is
the freedom for the thought we hate.”

e Balancing liberty with restrictions
ensures the vibrancy of democracy while
safeguarding public order and harmony.

Right to Movement and Debates
(Inner Line Permit)

1. Introduction

o Right to Movement: Guaranteed under
Article 19(1)(d) of the Constitution,
allowing citizens to move freely within
Indian territory.

o Inner Line Permit (ILP): A regulatory
mechanismrestrictingmovementof non-
residents into certain areas to protect
indigenous cultures and interests.

e Origin: Bengal Eastern Frontier
Regulation, 1873, introduced during
British rule.

2. Constitutional Basis

e Article 19(1)(d):

» Right of every citizen to move freely
across Indian territory.
e Article19(5):

» Allows reasonable restrictions for
public interest and protection of
scheduled tribes.

e Sixth Schedule:

» Provides autonomy to tribal regions
for governance and protection of their
culture.

3. Inner Line Permit (ILP)

o Objective:

’

» Protect indigenous communities
cultural, economic, and social rights.

» Regulate movement of outsiders into
sensitive tribal areas.

v States with ILP:

» ArunachalPradesh,Mizoram,Nagaland,
and Manipur.

e Process:

» Non-residents must obtain permits
to enter designated areas.
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4. Debates Around Right to Movement

and ILP

© Support for ILP:

» Preserves cultural identity and
demographic balance of indigenous
populations.

» Protects land and resources from
exploitation by outsiders.

» Ensures economic benefits for local
communities.

v Criticism of ILP:

» Restricts the constitutional right to
freedom of movement.

» Limits national and

economic growth.

integration

» Impedes infrastructure development
and investment.

5. Key Judicial Interpretations

o State of Assam v. Ranga Muhammad
(1967):

» Upheld restrictions under Article 19(5)
for protecting tribal rights.

e Anuradha Bhasin v. Union of India

(2020):

» Emphasized that restrictions on
movement must be reasonable and
proportionate.

© Supreme Court on ILP:

» Recognized ILP as a valid mechanism
for safeguarding tribal interests under
the Sixth Schedule.

6. Observations by Legal Experts

e Dr.B.R. Ambedkar:

» Advocated for protecting tribal
communitieswhileensuringintegration
into the national framework.

e Justice Krishna lyer:

» Balancing fundamental rights with
regional and cultural sensitivities is
critical.

47
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e Law Commission:

» Suggested periodic review of ILP's
impact on regional development and
national integration.

Recommendations

o Striking a Balance:

» Ensure ILP addresses tribal protection
without excessive infringement on
rights.

o Promote Inclusivity:

» Encourage investment and
development in ILP states while
protecting local culture.

o Periodic Review:

» Assess the relevance of ILP in evolving
socio-economic contexts.

o Awareness Campaigns:

» Educate non-residents about
the significance of ILP to ensure
compliance and mutual respect.

Theory: Balancing Freedom of
Movement and Cultural Protection

o Dynamic Nature of Rights:

» Fundamental rights evolve with
changing  societal needs and
contexts.

© Role of Restrictions:
» Restrictions under ILP  ensure

harmonious coexistence and protect
vulnerable communities.

o Judicial Oversight:

» Courts ensure that limitations do not
violate constitutional guarantees of
reasonableness.

ILP reflects a delicate balance between
national integration and regional
autonomy.

While it safeguards tribal rights, reforms are
needed to align it with developmental goals
and constitutional guarantees, ensuring
inclusivity without compromising on cultural
preservation.
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Right to Property: Natural but Not

Fundamental

1.

Introduction

o RighttoProperty:initiallyaFundamental
Right under Article 31 of the Constitution,
later downgraded to a constitutional
right under Article 300A through the
44th Amendment Act, 1978.

o Reflects the balance between individual
ownership and state welfare.

e Dr.B.R.Ambedkar:Emphasized property
rights but supported their limitation for
public good.

2. Historical Evolution

o Original Provision (1950):

» Article 31: Guaranteed protection
againstdeprivationofpropertywithout
due process and compensation.

e Land Reforms and State Welfare:

» Conflicts arose between land reforms
for socio-economic justice and
property rights.

v 44" Amendment Act (1978):

» Deleted Article 31, made the Right
to Property a constitutional right
under Article 300A.

3. Current Status

e Article 300A:

» Provides that no person shall be
deprived of their property except by
authority of law.

e Nature:

» Recognizedasalegalrightenforceable
by courts but not a Fundamental
Right.

4. Justification for Downgrading

» Socio-Economic Equality:

» Facilitate land reforms and equitable
distribution of resources.

o Reduce Litigation:

» Prevent excessive legal disputes
arising from Fundamental Right
claims.

e Empower the State:

» Allow state interventions for public
welfare and development.

Significance

e Natural Right:

» Property ownership is a natural
right rooted in individual liberty and
economic independence.

e Protection under Article 300A:

» Still provides judicial remedies against
arbitrary state actions.

Judicial Interpretations

e Kameshwar Singh v. State of Bihar
(1952):

» Upheld land reforms but highlighted
tensions between property rights and
state welfare.

e Kesavananda Bharati v. State of Kerala
(1973):

» ParliamentcannotamendFundamental
Rights to abrogate the Basic Structure
of the Constitution.

e Jilubhai Nanbhai Khachar v. State of

Gujarat (1995):
» Article 300A ensures property
deprivation only through valid
legislation.

o State of West Bengal v. Subodh Gopal
Bose (1954):

» Reinforced that public purpose must
justify property acquisition.

Observations by Legal Experts

e N.A. Palkhivala:

» Called the removal of property as
a Fundamental Right a necessary
compromise for social equity.

e Granville Austin:

» IndianConstitutionbalancesindividual
property rights with societal needs.
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e Justice H.R. Khanna:

» Property rights should not override
public welfare.

8. Law Commission Reports

v 10* Report (1958):

» Advocated rationalizing land reforms
to balance property rights with socio-
economic goals.

o 44" Amendment Justifications:

» Cited conflicts between Fundamental
Rights and Directive Principles as the
basis for change.

9. Challenges

o Arbitrary State Actions:

» Risk of misuse of Article 300A for
unjust acquisitions.

v Compensation Issues:

» Disputes over the adequacy and
fairness of compensation.

o Legal Ambiguity:

» Vagueness in laws related to public
purpose and property acquisition.

10. Recommendations

o Legislative Clarity:

» Define “public purpose” and ensure
transparent acquisition procedures.

o Adequate Compensation:

» Guarantee fair market value
compensation for property owners.

o Judicial Safeguards:

» Strengthen judicial oversight to
prevent misuse of acquisition laws.

1. Theory: Right to Property in Indian

Polity

o Natural Right:

» Reflects individual autonomy and
economic independence.

e Socio-Economic Justice:

» Downgrading emphasizes collective
welfare over individual privileges.

INDIAN POLITY PART -1

o Judiciary’s Role:

» Ensures fair balance between
state intervention and individual
protection.

The Right to Property remains a vital natural
right, though no longer fundamental. Its
transition to a constitutional right reflects
India's commitment to socio-economic
justice and collective welfare, balancing
individual rights with the greater good.
Judicial vigilance and legislative clarity are
essential to prevent misuse and ensure
fairness in state actions.

Right to Protest vs. Right to
Mobilization

Introduction

e Right to Protest: Recognized as part
of the Right to Freedom of Speech
and Expression (Article 19(1)(a)), the
Right to Assemble Peacefully (Article
19(1)(b)), and the Right to Association
(Article 19(1)(c)).

e Right to Mobilization: Encompasses the
organization of groups and movements
to collectively voice concerns, often
involving the coordination of protests
and other public actions.

2. Constitutional Provisions

e Right to Protest:

» Article 19(1)(a): Freedom of speech
and expression.

» Article19(1)(b): Freedom to assemble
peacefully without arms.

» Article 19(1)(c): Freedom to form
associations or unions.

© Reasonable Restrictions (Article

19(3)):

» Imposed for sovereignty, public order,
decency, morality, or protection of
rights of others.
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Distinction Between Protest and
Mobilization

o Right to Protest:

» Focuses on individual or group
expressions of dissent.

» Aimed at drawing attention to specific
grievances or demands.

o Right to Mobilization:

» Broaderrightinvolving coordination of
people and resources for a collective
cause.

» Often includes rallies, campaigns, and
movements for long-term objectives.

Importance of Protest and
Mobilization

e For Democracy:

» Ensures accountability of the
government.

» Provides a platform for public
grievances.

e For Social Justice:

» Historically significant in India (e.g,
Salt Satyagraha, Anti-CAA protests).

» Facilitates representation of
marginalized voices.

o For Policy Influence:

» Mobilized movements like RTl and RTE
shaped legislative reforms.

Challenges

v Misuse of Protests:

» Can lead to violence, public
inconvenience, and disruption of
normal life.

e Limitations on Mobilization:

» State-imposed restrictions often curb
peaceful protests under the guise of
public order.

» Arbitrary use of laws like Section
144 of CrPC and Unlawful Activities
(Prevention) Act (UAPA).

o Balancing Fundamental Rights:

» Clash between the Right to Protest
and others’ Right to Freedom of
Movement.

Key Judicial Observations

e Re:Ramlila Maidan Incident (2012):

» Protestisafundamentalright but must
be peaceful and within constitutional
bounds.

e Mazdoor Kisan Shakti Sangathan v.
Union of India (2018):

» Protests cannot occupy public spaces
permanently.

v Shaheen Bagh Protests Case (2020):

» Right to protest does not include
indefinite  occupation of public
places.

¢ AK.Gopalan v. State of Madras (1950):

» Restrictions must balance public
order with individual freedoms.

Observations by Legal Experts

e Justice H.R. Khanna:

» Protest is essential for preserving
democracy and must be protected
within reasonable limits.

e N.A. Palkhivala:

» Afree society must allow both dissent
and dialogue.

e Granville Austin:

» Protests showcase the vibrancy of
India’s constitutional democracy.

Law Commission Observations

e 185* Report:

» Addressed misuse of Section 144
and suggested guidelines for its
application.

© Recommendations for UAPA:

» Emphasized the need to ensure
protests are not stifled under anti-
terrorism laws.

Balancing Rights

o State’s Responsibility:
» Ensure public safety while protecting
constitutional rights.
o Judiciary’'s Role:
» Act as the guardian to prevent
arbitrary restrictions on protests and
mobilization.
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10. Recommendations

e Define Clear Guidelines:

» Provide clarity on reasonable
restrictions to prevent arbitrary
actions.

© Promote Mediation Mechanisms:

» Ensure dialogue between protesters
and authorities.

e Strengthen Legal Safeguards:

» Protect peaceful protests from state
overreach.

e Enhance Public Awareness:

» Educate citizens on their rights and
responsibilities during protests.

1. Theory: Protest and Mobilization in

Democracy

o Dynamic Nature:

» Both are vital for voicing dissent
and ensuring representation in
governance.

e Balance of Power:

» Protect individual liberties while
maintaining public order.

o Judicial Oversight:

» Courts must ensure that laws are not
misused to stifle legitimate protests.

Justice Bhagwati: “Democracy thrives on
dissent, but dissent must not destabilize.”

Striking a balance between Right to Protest
and Right to Mobilization is essential for
sustaining democracy while ensuring societal
harmony and public order. Judicial vigilance
and legal safeguards play a critical role in
preserving this balance.

Non-Resident Indians (NRIs) and

Their Right to Vote in India

Introduction

© Non-Resident Indians (NRIs): Indian
citizens residing outside India for
employment, education, or other
reasons.

INDIAN POLITY PART -1 [

o NRIshavetheright to participateinindia’s
democratic processes, including voting
in elections, as per the Representation
of the People Act (RPA), 1951.

Legal Framework
o Representation of the People Act,
1951

» Section 20A: NRIs who are citizens
of India and not registered as voters
elsewhere can register as voters in
their place of residence in India.

o Constitutional Provisions:

» Article 326: Right to vote based on
adult suffrage for every citizen aged
18 or above.

» Article 14: Ensures equality before the
law and equal protection of laws.

Process of Voting for NRIs
o Eligibility:
» Must be an Indian citizen.

» Must not have acquired citizenship in
another country.

o Registration:

» NRIs can register as voters in their
constituency of residence in India.

e Voting Method:

» NRIs must vote in person at their
polling station in India.

» Postal voting is not yet available for
NRIs, despite recommendations.

Challenges for NRI Voting

o Physical Presence Requirement:

» NRIs must travel to India to cast their
vote, causing inconvenience and low
turnout.

o Lack of Awareness:

» Many NRIs are unaware of their voting
rights or registration process.

o Complex Registration Process:

» Difficulty in documentation and
verification hinders voter registration.

o Postal Ballot Unavailability:
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» Despite recommendations, the facility
is not yet implemented, limiting
participation.

5. Recommendations for Reform

o Allow Postal or E-Voting:

» Facilitate remote voting to increase
turnout.

o Simplify Registration:
» Streamline online voter registration
and verification processes.
o Awareness Campaigns:

» Inform NRIs about their voting rights
and procedures through embassies
and consulates.

e Amend the RPA, 1951:

» Include provisions for remote voting
for NRIs.

6. Judicial Observations

e Kuldip Nayar v. Union of India (2006):

» Voting rights are linked to citizenship
and domicile; upheld the exclusion of
NRIs from electoral rolls in cases of
domicile loss.

o ShamsherSinghv.ElectionCommission
of India (2014):

» Emphasized the need to balance
logistical challenges with inclusivity in
voting rights.

© Supreme Court on Remote Voting
(2015):

» Directed the Election Commission to
explore options for enabling NRIs to
vote remotely.

7. Law Commission Reports

v 255%Report (2015):

» Recommended amending the RPA,
19517, to allow postal ballots for NRIs.

» Highlighted logistical and technical
challenges for remote voting.

o Reports on Electoral Reforms:

» Suggested leveraging technology
to enhance participation of NRIs in
democratic processes.

8. Observations by Legal Experts

e Justice Krishna lyer:

» “Voting is the lifeline of democracy;
denying it to citizens abroad curtails
their engagement with governance.”

e N.A. Palkhivala:

» Advocated for making voting rights
more accessible to all citizens,
including NRls.

e Granville Austin:

» Emphasized the role of inclusivity in
enhancing democratic legitimacy.

9. Comparative Perspective

e Countries like the USA, UK, and Australia
allow postal or proxy voting for their
overseas citizens, serving as models for
reform in India.

10. Theory: NRI Voting Rights and
Democracy

v Constitutional Balance:

» Right to vote embodies the principle
of equality and inclusivity.

» Ensures NRIs’ connection with Indian
democracy and governance.

e Challenges:

» Balancing logistical difficulties with
the democratic principle of universal
suffrage.

o Judicial Oversight:

» Courtsplayakeyroleinensuringvoting
rights are not arbitrarily curtailed.

Enabling NRIs to vote remotely would
strengthen their engagement with Indian
democracy and ensure inclusivity.

Reforms in the electoral framework, aligned
with global best practices, are essential to
uphold the spirit of Article 326 and promote
the participation of all eligible citizens in the
electoral process.
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Speedy Trial as a Fundamental
Right

Introduction
o Speedy Trial: Essential to ensure justice
is neither delayed nor denied.

© Recognized under Article 21 of the Indian
Constitution as part of the right to life
and personal liberty.

e Justice Krishna lyer: “Delay in justice
amounts to denial of justice.”

Constitutional Basis

v Article 21:

» Right to life and personal liberty
includes the right to a fair and speedy
trial.

v Article 39A:

» Directive Principle promoting equal
justice and free legal aid.

Importance of Speedy Trial

o Prevents Injustice:

» Reduces prolonged pre-trial detention
and harassment.

e Ensures Fairness:

» Timely resolution ensures evidence
remains untainted and witnesses
credible.

e Strengthens Public Confidence:

» Promotes trust in the judiciary and
the legal system.

Key Judicial Observations

o Hussainara Khatoon v. State of Bihar
(1979):

» Recognized the right to a speedy trial
as a fundamental right under Article
21.

© SheelaBarse v. Union of India (1986):

» Directed special measures for
expediting trials of women and
children.

INDIAN POLITY PART -1

o Raghubir Singh v. State of Bihar (1986):

» Emphasized the need to prevent
undue delays and prioritize speedy
disposal of cases.

© Supreme Court Legal Aid Committee
v. Union of India (1989):

» Highlightedthe state'sresponsibility to
ensure speedy trials for undertrials.

Observations by Legal Experts

e Justice Bhagwati:

» “The right to speedy trial flows from
Article 21."

e N.A. Palkhivala:

» Advocated for judicial reforms to
prioritize speed in delivering justice.

o Justice Krishna lyer:

» Delay undermines the fundamental
ethos of justice.

Law Commission Reports

v 14t Report (1958):

» Suggested reforms to reduce
procedural delays.

e 154t Report (1996):

» Proposed fast-track courts and
alternative dispute resolution
mechanisms.

© 245t Report (2014):

» Emphasized case management and
technological integration to expedite
trials.

Challenges

e Judicial Backlog:

» Over 4 crore cases pending in Indian
courts (as of 2023).

o Understaffing:

» Insufficient judges and lack of
infrastructure.

o Complex Procedures:

» Prolonged and
processes.

repetitive  legal

© Pre-Trial Detention:

» Overcrowding in prisons due to
prolonged detention of undertrials.
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8. Measures to Ensure Speedy Trial

e Fast-Track Courts:

» Established to
categories of cases.

handle specific
o Technological Interventions:

» Use of e-courts, video conferencing,
and digital case management.

v Alternate Dispute Resolution (ADR):

» Mediation, arbitration, and conciliation
as tools to reduce court burden.

o Simplification of Procedures:

» Streamline processes to avoid

unnecessary delays.

9. Theory: Speedy Trial as a
Fundamental Right

o Dynamic Interpretation of Article 21:

» Expands the right to life to include
speedy justice.

o Balance of Rights:

» Protects the accused's rights while
ensuring societal interests in timely
justice.

o Judicial Accountability:

» Courts are duty-bound to minimize
delays and uphold fairness.

10. Recommendations

e Judicial Reforms:

» Increase the number of judges and
establish additional courts.

o Legislative Support:

» Enact laws to mandate timelines for
certain categories of cases.

e Monitoring Mechanisms:

» Regular tracking and reporting of case
progress.

e Strengthen Legal Aid:

» Ensure adequate representation for
economically weaker sections.

Justice Krishna lyer: “Justice delayed is
justice denied.”

Ensuring a speedy trial is integral to the rule
of law and maintaining public trust in the
legal system.

Proactive judicial, legislative, and
administrative measures are essential to
realize this right effectively.

Right to Be Forgotten (RTBF)

1. Introduction

v Right to Be Forgotten (RTBF): Refers
to an individual's ability to have their
personal information removed from the
internet and public platforms when no
longer relevant.

e Derived from the Right to Privacy, which
is implicit under Article 21 of the Indian
Constitution.

2. Origin and Concept

o Emerged from the Google Spain v. AEPD
and Mario Costeja Gonzalez (2014)
case in the EU.

© Recognized under the General Data
Protection Regulation (GDPR) in the
European Union.

3. Constitutional Basis in India

o Article 21:

» RTBF is linked to the Right to
Privacy, as recognized in Justice K.S.
Puttaswamy v. Union of India (2017).

e ITAct, 2000:

» Section 43A and Section 72A address
protection of sensitive personal data
but lack explicit recognition of RTBF.

e Draft Data Protection Bill, 2021:

» Proposes explicit acknowledgment of
RTBF but is yet to be enacted.

4. Key Features of RTBF

o Personal Control:

» Enables individuals to manage their
online presence and information.
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B

Conditions for Invocation:

» Information must be irrelevant,
outdated, or no longer necessary.

Balance with Public Interest:

» RTBF must be weighed against
freedom of speech, press freedom,
and public interest.

5. Importance

B

Protects Privacy:

» Shields individuals from stigma or
reputational harm due to outdated or
irrelevant information.

Promotes Digital Dignity:

» Essential in the digital age to maintain
autonomy over personal data.

Prevents Misuse:

» Ensures outdated or misleading
information is not weaponized.

6. Challenges

Lu]

Conflict with Freedom of Expression:

» RTBF may clash with Article 19(1)(a)
(Freedom of Speech and Expression).

Lack of
Framework:

Comprehensive Legal

» No explicit RTBF provisions in Indian
law.

Judicial Interpretation:

» Courts must balance privacy and
public interest on a case-by-case
basis.

Implementation Complexity:

» Difficult to enforce across global
platforms and archives.

7. Key Judicial Cases

B

Justice K.S. Puttaswamy v. Union of
India (2017):

» Recognized the Right to Privacy as a
fundamental right under Article 21.

» Laid the foundation for RTBF in India.
X v. Union of India (2017):

INDIAN POLITY PART -1

» Karnataka High Court allowed an
individual to remove personal
information from online records,
invoking RTBF.

Subhranshu Rout v. State of Odisha
(2020):

» Orissa High Court recognized RTBF in
sensitive cases like sexual assault but
called for a balanced approach.

Dharamraj Bhanushankar Dave v. State
of Gujarat (2015):

» Gujarat High Court highlighted the
importance of RTBF but denied relief
due to public interest in judicial
transparency.

8. Observations by Legal Experts

L]

L]

L]

Justice D.Y. Chandrachud:

» “The internet does not forget, but
the law must provide individuals the
ability to move forward.”

N.A. Palkhivala:

» Advocated for privacy as essential to
personal dignity and autonomy.

Granville Austin:

» Balancing privacy with freedom
of information is a constitutional
challenge.

9. Law Commission
Recommendations

L]

(]

Law Commission Report on Data
Protection:

» Highlighted the need to incorporate
RTBF into a comprehensive data
protection framework.

Draft Data Protection Bill, 2021:

» Proposed RTBF under specific
conditions but faced criticism for lack
of clarity.

10. Comparative Perspective

L]

EU (GDPR):

» Explicitly recognizes RTBF
mechanisms for enforcement.

USA:

» NoexplicitRTBF,butprivacy protection
relies on sector-specific laws.

with
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e India:

» Implicit recognition through judicial
interpretations.

11. Recommendations

o Legislative Clarity:

» Enact comprehensive data protection
laws explicitly recognizing RTBF.

e Balancing Rights:

» Define mechanisms to balance RTBF
with freedom of expression and public
interest.

e Judicial Guidelines:

» Establish criteria for courts to
adjudicate RTBF cases uniformly.

e International Collaboration:

» Coordinate with global platforms for
effective implementation.

12. Theory: RTBF in Indian Polity

o Dynamic Nature:

» RTBF reflects the evolving scope of
privacy rights in the digital age.

v Balance of Interests:

» Ensures privacy while maintaining
transparency and freedom  of
expression.

o Judiciary’s Role:

» Actsasthearbiterbetweencompeting
rights, ensuring justice.

RTBF is a crucial component of digital privacy
and individual dignity in the modern era.
While India recognizes it implicitly, explicit
legislative and judicial frameworks are
essential to address conflicts and enforce
this right effectively.

Getting Government Aid as a
Fundamental Right

Introduction

e Government Aid: Refers to financial or
other forms of assistance provided by the
government to institutions, organizations,
or individuals.

L]

Debate: Whether receiving such aid is a
fundamental right under the Constitution
or a privilege granted by the state.

2. Constitutional Context

L]

L]

L]

Article 21:

» Right to life includes the right to
education and related aids for
institutions.

Article 30(2):

» Prohibits discrimination in granting
aid to minority institutions.

Directive Principles of State Policy:

» Articles 41, 45, and 46 emphasize
educational aid as a welfare measure.

3. Supreme Court on Government Aid

L]

L]

Framers' Intent:

» Aid was intended as a discretionary
measure, not a fundamental right.

Judicial Observations:

» Aid must serve public purposes and
not violate constitutional principles.

4. Key Judicial Cases

[l

T.M.A. Pai Foundation v. State of
Karnataka (2002):

» Held that receiving government aid
is not a fundamental right but a
conditional grant.

» State can prescribe regulations for
aided institutions.

P.A. Inamdar v. State of Maharashtra
(2005):

» Clarified that aid to minority
institutions cannot infringe upon their
autonomy.

State of Bihar v. Project Uchcha Vidya
Shikshak Sangh (2006):

» Aidto private schoolsis not obligatory;
it depends on state policy and
resource availability.

Unni Krishnan v. State of Andhra
Pradesh (1993):

» Right to education was interpreted
as part of Article 21, linking it to the
possibility of state aid.

GS SCORE-CSE



5. Legal Framework

B

Lu]

Conditions for Aid:

» Aid is discretionary and subject to
adherence to prescribed rules.

Non-Discrimination:

» Article 30(2) ensures equal treatment
for minority institutions seeking aid.

6. Observations by Legal Experts

B

Ll

B

Justice B.N. Kirpal:

» Aid must align with public purpose,
ensuring accountability and
transparency.

N.A. Palkhivala:

» “While aid is a privilege, it must not be
arbitrarily granted or withdrawn.”

Granville Austin:

» Emphasized
obligations with
autonomy.

balancing state
institutional

7. Challenges

Ll

Resource Constraints:

» Limited government resources hinder
universal aid.

Arbitrary Distribution:

» Risk of political bias or favoritism in
granting aid.

Regulatory Overreach:

» Excessive conditions on aided

institutions may infringe upon their
autonomy.

INDIAN POLITY PART -1 Y

Recommendations

e Legislative Clarity:

» Define the scope and conditions for
granting aid to ensure uniformity.

e Judicial Oversight:
» Strengthen mechanisms to challenge
arbitrary withdrawal or denial of aid.
o Transparent Policies:

» Create objective criteria for granting
aid, reducing bias and misuse.

o Focus on Equity:

» Prioritize aid for underprivileged and
marginalized sections.

Theory: Government Aid and
Fundamental Rights

o Privilege, Not Right:

» Aid is conditional upon compliance
with rules and objectives set by the
state.

o Public Purpose:

» Aid must contribute to societal welfare,
especially in education and health.

e Judiciary’s Role:

» Ensures that aid policies are non-
discriminatory and adhere to
constitutional principles.

Government aid, while essential for welfare,
is not a fundamental right but a privilege
subject to state discretion.

Ensuring  transparency, equity, and
accountability in aid policies can align
them with constitutional goals of justice
and equality. Judicial vigilance is crucial
in preventing misuse and ensuring fair
distribution.
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